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§4.1 Requirements as to form.
(a) Each document distributed pursuant to this Part 4 must be:

(1) Clear and legible;

(2) Paginated; and

(3) Fastened in a secure manner.

(b) Information that is required to be “prominently” disclosed under this Part 4

must be displayed in capital letters and in boldface type.

(c) Where a document is distributed through an electronic medium:

(1) The requirements of paragraphs (a) of this section shall mean that

required information must be presented in a format that is readily communicated

to the recipient. For purposes of this paragraph (c), information is readily commu-

nicated to the recipient if it is accessible to the ordinary user by means of com-

monly available hardware and software and if the electronically delivered docu-

ment is organized in substantially the same manner as would be required for a

paper document with respect to the order of presentation and the relative

prominence of information.  Where a table of contents is required, the electronic

document must either include page numbers in the text or employ a substantially

equivalent cross-reference or indexing method or tool;

(2) The requirements of paragraph (b) of this section shall mean that such

information must be presented in capital letters and boldface type or, as warranted

in the context, another manner reasonably calculated to draw the recipient’s

attention to the information and accord it greater prominence than the surrounding

text; and

(3) A complete paper version of the document that complies with the

applicable provisions of this part 4 must be provided to the recipient upon

request.

(d) If graphic, image or audio material is included in a document delivered to a

prospective or existing client or pool participant, and such material cannot be

reproduced in an electronic filing, a fair and accurate narrative description, tabular

representation or transcript of the omitted material must be included in the filed

version of the document. Inclusion of such material in a Disclosure Document shall

be subject to the requirements of Sec. 4.24(v) in the case of pool Disclosure

Documents, and Sec. 4.34(n) in the case of commodity trading advisor Disclosure

Documents.

§4.2 Requirements as to filing.
(a) All material filed with the Commission under this part 4 must be filed with

the Commission at its Washington, DC office (Att: Division of Clearing and Interme-

diary Oversight, CFTC, Three Lafayette Centre, 1155 21st Street, N.W., Washington,

DC 20581; Provided, however, that Disclosure Documents, profile documents and

amendments thereto may be filed at the following electronic mail address:

ddoc-efile@cftc.gov.

(b) All such material shall be considered filed when received by the Commis-

sion at the address specified in paragraph (a) of this section.

Subpart A - Definitions and Exemptions
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§4.3–§4.4 [Reserved.]

§4.5 Exclusion from the definition of the term “commodity pool
operator.”

(a) Subject to compliance with the provisions of this section, the following

persons, and any principal or employee thereof, shall be excluded from the

definition of the term “commodity pool operator” with respect to the operation of

a qualifying entity specified in paragraph (b) of this section:

(1) An investment company registered as such under the Investment

Company Act of 1940;

(2) An insurance company subject to regulation by any State;

(3) A bank, trust company or any other such financial depository institution

subject to regulation by any State or the United States; and

(4) A trustee of, a named fiduciary of (or a person designated or acting as a

fiduciary pursuant to a written agreement with the named fiduciary) or an

employer maintaining a pension plan that is subject to title I of the Employee

Retirement Income Security Act of 1974; Provided, however, That for purposes of

this §4.5 the following employee benefit plans shall not be construed to be pools:

(i) A noncontributory plan, whether defined benefit or defined contribution,

covered under title I of the Employee Retirement Income Security Act of 1974;

(ii) A contributory defined benefit plan covered under title IV of the Employee

Retirement Income Security Act of 1974; Provided,however, That with respect to

any such plan to which an employee may voluntarily contribute, no portion of an

employee’s contribution is committed as margin or premiums for futures or

options contracts; and

(iii) A plan defined as a governmental plan in section 3(32) of  Title I of the

Employee Retirement Income Security Act of 1974; and

(iv) Any employee welfare benefit plan that is subject to the fiduciary respon-

sibility provisions of the Employee Retirement Income Security Act of 1974; and

(v) A plan defined as a church plan in Section 3(33) of title I of the Employee

Retirement Income Security Act of 1974 with respect to which no election has

been made under 26 U.S.C. 401(d).

(b) For the purposes of this section, the term “qualifying entity” means:

(1) With respect to any person specified in paragraph (a)(1) of this section,

an investment company registered as such under the Investment Company Act of

1940;

(2) With respect to any person specified in paragraph (a)(2) of this section, a

separate account established and maintained or offered by an insurance company

pursuant to the laws of any State or territory of the United States, under which

income gains and losses, whether or not realized, from assets allocated to such

account, are, in accordance with the applicable contract, credited to or charged

against such account, without regard to other income, gains, or losses of the

insurance company;
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(3) With respect to any person specified in paragraph (a)(3) of this section,

the assets of any trust, custodial account or other separate unit of investment for

which it is acting as a fiduciary and for which it is vested with investment authority;

and

(4) With respect to any person specified in paragraph (a)(4) of this section,

and subject to the proviso thereof, a pension plan that is subject to Title I of the

Employee Retirement Income Security Act of 1974; Provided, however, That such

entity will be operated in the manner specified in paragraph (c)(2) of this section.

(c) Any person who desires to claim the exclusion provided by this section

shall file with the National Futures Association a notice of eligibility; Provided,

however, That a plan fiduciary who is not a named fiduciary but who has an

agreement with a named fiduciary as described in paragraph (a)(4) of this section

may claim the exclusion through the notice filed by the named fiduciary.

(1) The notice of eligibility must contain the following information:

(i) The name of such person;

(ii) The applicable subparagraph of paragraph (a) of this section pursuant to

which such person is claiming exclusion;

(iii) The name of the qualifying entity which such person intends to operate

pursuant to the exclusion; and

(iv) The applicable subparagraph of paragraph (b) of this section pursuant to

which such entity is a qualifying entity.

(2) The notice of eligibility must contain representations that such person will

operate the qualifying entity specified therein in a manner such that the qualifying

entity:

(i) Will disclose in writing to each participant, whether existing or prospective,

that the qualifying entity is operated by a person who has claimed an exclusion

from the definition of the term “commodity pool operator” under the Act and,

therefore, who is not subject to registration or regulation as a pool operator under

the Act; Provided, that such disclosure is made in accordance with the require-

ments of any other federal or state regulatory authority to which the qualifying

entity is subject; and

(ii) Will submit to such special calls as the Commission may make to require

the qualifying entity to demonstrate compliance with the provisions of this §4.5(c);

Provided, however, That the making of such representations shall not be deemed a

substitute for compliance with any criteria applicable to commodity futures or

commodity options trading established by any regulator to which such person or

qualifying entity is subject.

(3) The notice of eligibility must be filed with the National Futures Association

prior to the date upon which such person intends to operate the qualifying entity

pursuant to the exclusion provided by this section.

(4) The notice of eligibility shall be effective upon filing.
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(d) (1) Each person who has claimed exclusion hereunder must, in the

event that any of the information contained or representations made in the notice

of eligibility becomes inaccurate or incomplete, file a supplemental notice with

the National Futures Association to that effect which, if applicable, includes such

amendments as may be necessary to render the notice of eligibility accurate and

complete.

(2) The supplemental notice required by paragraph (d)(1) of this section

shall be filed within fifteen business days after the occurrence of such event.

(e) An exclusion claimed hereunder shall cease to be effective upon any

change which would render:

(1) A person as to whom such exclusion has been claimed ineligible under

paragraph (a) of this section;

(2) The entity for which such exclusion has been claimed ineligible under

paragraph (b) of this section; or

(3) Either the representations made pursuant to paragraph (c)(2) of this

section inaccurate or the continuation of such representations false or misleading.

(f) Any notice required to be filed hereunder must be:

(1) In writing;

(2) Manually signed by a representative duly authorized to bind a person

specified in paragraph (a) of this section; and

(3) Filed with the National Futures Association at its headquarters office (Attn:

Director of Compliance, Compliance Department).

(g) The filing of a notice of eligibility or the application of “non-pool status”

under this section will not affect the ability of a person to qualify for an exemption

from registration as a commodity pool operator under §4.13 in connection with

the operation of another trading vehicle that is not covered under this §4.5.

§4.6 Exclusion for certain otherwise regulated persons from the
definition of the term “commodity trading advisor.”

(a) Subject to compliance with the provisions of this section, the following

persons, and any principal or employee thereof, shall be excluded from the

definition of the term “commodity trading advisor:”

(1) An insurance company subject to regulation by any State, or any wholly

owned subsidiary or employee thereof; Provided,however, That its commodity

interest advisory activities are solely incidental to the conduct of the insurance

business of the insurance company as such; and

(2) A person who is excluded from the definition of the term

“commodity pool operator” by §4.5; Provided, however, That:

(i) Its commodity interest advisory activities are solely incidental to its

operation of those trading vehicles for which §4.5 provides relief; and

(ii) Where necessary, prior to providing any commodity interest trading advice

to any such trading vehicle the person files a notice of eligibility as specified in §4.5

to claim the relief available under that section.
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(b) Any person who has claimed an exclusion under this §4.6 must submit to

such special calls as the Commission may make to require the person to demon-

strate compliance with the provisions of paragraph (a) of this section.

(c) An exclusion claimed under this §4.6 shall cease to be effective upon any

change which would render the person claiming the exclusion ineligible under

paragraph (a) of this section.

§4.7 Exemption from certain part 4 requirements for commodity pool
operators with respect to offerings to qualified eligible persons and
for commodity trading advisors with respect to advising qualified
eligible persons.

This section is organized as follows: Paragraph (a) contains definitions for the

purposes of Sec. 4.7; paragraph (b) contains the relief available to commodity pool

operators under Sec. 4.7; paragraph (c) contains the relief available to commodity

trading advisors under Sec. 4.7; paragraph (d) concerns the Notice of Claim for

Exemption under Sec. 4.7; and paragraph (e) addresses the effect of an insignifi-

cant deviation from a term, condition or requirement of Sec. 4.7.

(a) Definitions. Paragraph (a)(1) of this section contains general definitions,

paragraph (a)(2) of this section contains the definition of the term qualified

elibigle person with respect to those persons who do not need to satisfy the

Portfolio Requirement and paragraph (a)(3) of this section contains the definition

of the term qualified eligible person with respect to those persons who must

satisfy the Portfolio Requirement. For the purposes of this section:

(1) In general.

(i) Affiliate of, or a person affiliated with, a specified person means a person

that directly or indirectly through one or more persons, controls, is controlled by,

or is under common control with the specified person.

(ii) Exempt account means the account of a qualified eligible person that is

directed or guided by a commodity trading advisor pursuant to an effective claim

for exemption under Sec. 4.7.

(iii) Exempt pool means a pool that is operated pursuant to an effective claim

for exemption under Sec. 4.7.

(iv) Non-United States person means:

(A) A natural person who is not a resident of the United States;

(B) A partnership, corporation or other entity, other than an entity organized

principally for passive investment, organized under the laws of a foreign jurisdic-

tion and which has its principal place of business in a foreign jurisdiction;

(C) An estate or trust, the income of which is not subject to United States

income tax regardless of source;

(D) An entity organized principally for passive investment such as a pool,

investment company or other similar entity; Provided,  That units of participation

in the entity held by persons who do not qualify as Non-United States persons or

otherwise as qualified eligible persons represent in the aggregate less than 10% of
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the beneficial interest in the entity, and that such entity was not formed principally

for the purpose of facilitating investment by persons who do not qualify as Non-

United States persons in a pool with respect to which the operator is exempt from

certain requirements of Part 4 of the Commission’s regulations by virtue of its

participants being Non-United States persons; and

(E) A pension plan for the employees, officers or principals of an entity

organized and with its principal place of business outside the United States.

(v) Portfolio Requirement means that a person:

(A) Owns securities (including pool participations) of issuers not affiliated

with such person and other investments with an aggregate market value of at least

$2,000,000;

(B) Has had on deposit with a futures commission merchant, for its own

account at any time during the six-month period preceding either the date of sale

to that person of a pool participation in the exempt pool or the date that the

person opens an exempt account with the commodity trading advisor, at least

$200,000 in exchange-specified initial margin and option premiums for commod-

ity interest transactions; or

(C) Owns a portfolio comprised of a combination of the funds or property

specified in paragraphs (a)(1)(v)(A) and (B) of this section in which the sum of

the funds or property includable under paragraph (a)(1)(v)(A), expressed as a

percentage of the minimum amount required thereunder, and the amount of

futures margin and option premiums includable under paragraph (a)(1)(v)(B),

expressed as a percentage of the minimum amount required thereunder, equals at

least one hundred percent.  An example of a composite portfolio acceptable under

this paragraph (a)(1)(v)(C) would consist of $1,000,000 in securities and other

property (50% of paragraph (a)(1)(v)(A)) and $100,000 in exchange-specified

initial margin and option premiums (50% of paragraph (a)(1)(v)(B)).

(vi) United States means the United States, its states, territories or possessions,

or an enclave of the United States government, its agencies or instrumentalities.

(2) Persons who do not need to satisfy the Portfolio Requirement to be

qualified eligible persons. Qualified eligible person means any person, acting

for its own account or for the account of a qualifed eligible person, who the

commodity pool operator reasonably believes, at the time of the sale to that

person of a pool participation in the exempt pool, or who the commodity trading

advisor reasonably believes, at the time that person opens an exempt account, is:

(i) A futures commission merchant registered pursuant to section 4d of the

Act, or a principal thereof;

(ii) A broker or dealer registered pursuant to section 15 of the Securities

Exchange Act of 1934, or a principal thereof;

(iii) A commodity pool operator registered pursuant to section 4m of the Act,

or a principal thereof; Provided, That the pool operator:

(A) Has been registered and active as such for two years; or
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(B) Operates pools which, in the aggregate, have total assets in excess of

$5,000,000;

(iv) A commodity trading advisor registered pursuant to section 4m of the Act,

or a principal thereof; Provided, That the trading advisor:

(A) Has been registered and active as such for two years; or

(B) Provides commodity interest trading advice to commodity accounts

which, in the aggregate, have total assets in excess of $5,000,000 deposited at one

or more futures commission merchants;

(v) An investment advisor registered pursuant to section 203 of the Invest-

ment Advisers Act of 1940 (“Investment Advisers Act”) or pursuant to the laws of

any state, or a principal thereof; Provided, That the investment adviser:

(A) Has been registered and active as such for two years; or

(B) Provides securities investment advice to securities accounts which, in the

aggregate, have total assets in excess of $5,000,000 deposited at one or more

registered securities brokers;

(vi) A “qualified purchaser” as defined in section 2(a)(51)(A) of the Investment

Company Act of 1970 (the “Investment Company Act”);

(vii) A “knowledgeable employee” as defined in Sec. 270.3c-5 of this title;

(viii)(A) With respect to an exempt pool:

(1) The commodity pool operator,  commodity trading advisor or investment

adviser of the exempt pool offered or sold, or an affiliate of any of the foregoing;

(2) A principal of the exempt pool or the commodity pool operator, com-

modity trading advisor or investment adviser of the exempt pool, or of any affiliate

of any of the foregoing:

(3) An employee of the exempt pool or the commodity pool operator,

commodity trading advisor or investment adviser of the exempt pool, or of an

affiliate of any of the foregoing (other than an employee performing solely clerical,

secretarial or administrative functions with regard to such person or its invest-

ments) who, in connection with his or her regular functions or duties, participates

in the investment activities of the exempt pool, other commodity pools operated

by the pool operator of the exempt pool or other accounts advised by the trading

advisor or the investment adviser of the exempt pool, or by the affiliate; Provided,

That such employee has been performing such functions and duties for or on

behalf of the exempt pool, pool operator, trading advisor, investment adviser or

affiliate, or substantially similar functions or duties for or on behalf of another

person engaged in providing commodity interest, securities or other financial

services, for at least 12 months;

(4) Any other employee of, or an agent engaged to perform legal, accounting,

auditing or other financial services for, the exempt pool or the commodity pool

operator, commodity trading advisor or investment adviser of the exempt pool, or

any other employee of, or agent so engaged by, an affiliate of any of the foregoing
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(other than an employee or agent performing solely clerical, secretarial or

administrative functions with regard to such person or its investments); Provided,

That such employee or agent:

(i) Is an accredited investor as defined in Sec. 230.501(a)(5) or (6) of this title;

and

(ii) Has been employed or engaged by the exempt pool, commodity pool

operator, commodity trading advisor, investment adviser or affiliate, or by another

person engaged in providing commodity interest, securities or other financial

services, for at least 24 months;

(5) The spouse, child, sibling or parent of a person who satisfies the criteria of

paragraph (a)(2)(viii)(A)(1), (2), (3) or (4) of this section; Provided, That:

(i) An investment in the exempt pool by any such family member is made

with the knowledge and at the direction of the person; and

(ii) The family member is not a qualifed eligible person for the purposes of

paragraph (a)(3)(xi) of this section;

(6)(i) Any person who acquires a participation in the exempt pool by gift,

bequest or pursuant to an agreement relating to a legal separation or divorce from

a person listed in paragraph (a)(2)(viii)(A)(1), (2), (3), (4) or (5) of this section;

(ii) The estate of any person listed in paragraph (a)(2)(viii)(A)(1), (2), (3), (4)

or (5) of this section; or

(iii) A company established by any person listed in paragraph

(a)(2)(viii)(A)(1), (2), (3), (4) or (5) of this section exclusively for the benefit of (or

owned exclusively by) that person and any person listed in paragraph

(a)(2)(viii)(A)(6)(i) or (ii) of this section;

(B) With respect to an exempt account:

(1) An affiliate of the commodity trading advisor of the exempt account;

(2) A principal of the commodity trading advisor of the exempt account or of

an affiliate of the trading advisor;

(3) An employee of the commodity trading advisor of the exempt account or

of an affiliate of the trading advisor (other than an employee performing solely

clerical, secretarial or administrative functions with regard to such person or its

investments) who, in connection with his or her regular functions or duties,

participates in the investment activities of the trading advisor or the affiliate;

Provided, That such employee has been performing such functions and duties for

or on behalf of the trading advisor or the affiliate, or substantially similar functions

or duties for or on behalf of another person engaged in providing commodity

interest, securities or other financial services, for at least 12 months;

(4) Any other employee of, or an agent engaged to perform legal, accounting,

auditing or other financial services for, the commodity trading advisor of the

exempt account or any other employee of, or agent so engaged by, an affiliate of

the trading advisor (other than an employee or agent performing solely clerical,
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secretarial or administrative functions with regard to such person or its invest-

ments); Provided, That such employee or agent:

(i) Is an accredited investor as defined in Sec. 230.501(a)(5) or (a)(6) of this

title; and

(ii) Has been employed or engaged by the commodity trading advisor or the

affiliate, or by another person engaged in providing commodity interest, securities

or other financial services, for at least 24 months; or

(5) The spouse, child, sibling or parent of the commodity trading advisor of

the exempt account or of a person who satisfies the criteria or paragraph

(a)(2)(viii)(B)(1), (2), (3) or (4) of this section; Provided, That:

(i) The establishment of an exempt account by any such family member is

made with the knowledge and at the direction of the person; and

(ii) The family member is not a qualified eligible person for the purposes of

paragraph (a)(3)(xi) of this section;

(6)(i) Any person who acquires an interest in an exempt account by gift,

bequest or pursuant to an agreement relating to a legal separation or divorce from

a person listed in paragraph (a)(2)(viii)(B)(1), (2), (3) or (4) or (5) of this section;

(ii) The estate of any person listed in paragraph (a)(2)(viii)(B)(1), (2), (3) or

(4) or (5) of this section; or

(iii) A company established by any person listed in paragraph

(a)(2)(viii)(B)(1), (2), (3) or (4) or (5) of this section exclusively for the benefit of

(or owned exclusively by) that person and any person listed in paragraph

(a)(2)(viii)(B)(6)(i) or (ii) of this section;

(ix) A trust; Provided, That:

(A) The trust was not formed for the specific purpose of either participating

in the exempt pool or opening an exempt account; and

(B) The trustee or other person authorized to make investment decisions with

respect to the trust, and each settlor or other person who has contributed assets to

the trust, is a qualified eligible person;

(x) An organization described in section 501(c)(3) of the Internal Revenue

Code (the “IRC”); Provided, That the trustee or other person authorized to make

investment decisions with respect to the organization, and the person who has

established the organization, is a qualified eligible person;

(xi) A Non-United States person;

(xii)(A) An entity in which all of the unit owners or participants, other than the

commodity trading advisor claiming relief under this section, are qualifed eligible

persons;

(B) An exempt pool; or

(C) Notwithstanding paragraph (a)(3) of this section, an entity as to which a

notice of eligibility has been filed pursuant to Sec. 4.5 which is operated in accor-

dance with such rule and in which all unit owners or participants, other than the
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commodity trading advisor claiming relief under this section, are qualified eligible

persons.

(3) Persons who must satisfy the Portfolio Requirement to be qualifed

eligible persons. Qualified eligible person means any person who the commod-

ity pool opeator reasonably believes, at the time of the sale to that person of a pool

participation in the exempt pool, or any person who the commodity trading

advisor reasonably believes, at the time that person opens an exempt account,

satisfies the Portfolio Requirement and is:

(i) An investment company registered under the Investment Company Act or

a business development company as defined in section 2(a)(48) of such  Act not

formed for the specific purpose of either investing in the exempt pool or opening

an exempt account;

(ii) A bank as defined in section 3(a)(2) of the Securities Act of 1933 (the

“Securities Act”) or any savings and loan association or other institution as defined

in section 3(a)(5)(A) of the Securities Act acting for its own account or for the

account of a qualified eligible person;

(iii) An insurance company as defined in section 2(13) of the Securities Act

acting for its own account or for the account of a qualified eligible person;

(iv) A plan established and maintained by a state, its political subdivisions, or

any agency or instrumentality of a state or its political subdivisions, for the benefit

of its employees, if such plan has total assets in excess of $5,000,000;

(v) An employee benefit plan within the meaning of the Employee Retirement

Income Security Act of 1974; Provided,  That the investment decision is made by a

plan fiduciary, as defined in section 3(21) of such Act, which is a bank, savings and

loan association, insurance company, or registered investment adviser; or that the

employee benefit plan has total assetes in excess of $5,000,000; or, if the plan is

self-directed, that investment decisions are made solely by persons that are

qualified eligible persons;

(vi) A private business development company as defined in section

202(a)(22) of the Investment Advisers Act;

(vii) An organization described in section 501(c)(3) of the IRC, with total

assets in excess of $5,000,000;

(viii) A corporation, Massachusetts or similar business trust, or partnership,

limimted liability company or similar business venture, other than a pool, which

has total assets in excess of $5,000,000, and is not formed for the specific purpose

of either participating in the exempt pool or opening an exempt account;

(ix) A natural person whose individual net worth, or joint net worth with that

persons’ spouse, at the time of either his purchase in the exempt pool or his

opening of an exempt account exceeds $1,000,000;

(x) A natural person who had an individual income in excess of $200,000 in

each of the two most recent years or joint income with that person’s spouse in

excess of $300,000 in each of those years and has a reasonable expectation of

reaching the same income level in the current year;
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(xi) A pool, trust, insurance company separate account or bank collective trust,

with total assets in excess of $5,000,000, not formed for the specific purpose of

either participating in the exempt pool or opening an exempt account, and whose

participation in the exempt pool or investment in the exempt account is directed

by a qualified eligible person; or

(xii) Except as provided for the governmental entities referenced in para-

graph (a)(3)(iv) of this section, if otherwise authorized by law to engage in such

transactions, a governmental entity (including the United States, a state, or a foreign

government) or political subdivision thereof, or a multinational or supranational

entity or an instrumentatlity,  agency, or department of any of the foregoing.

(b) Relief available to commodity pool operators. Upon filing the notice

required by paragraph (d) of this section, and subject to compliance with the

conditions specified in paragraph (d) of this section, any registered commodity

pool operator who offers or sells participations in a pool solely to qualified eligible

persons in an offering which qualifies for exemption from the registration

requirements of the Securities Act pursuant to section 4(2) of that Act or pursuant

to Regulation S, 17 CFR 230.901 et seq., and any bank registered as a commodity

pool operator in connection with a pool that is a collective trust fund whose

securities are exempt from registration under the Securities Act pursuant to

section 3(a)(2) of that Act and are offered or sold, without marketing to the public,

solely to qualified eligible persons, may claim any or all of the following relief with

respect to such pool:

(1) Disclosure relief. (i) Exemption from the specific requirements of Secs.

4.21, 4.24, 4.25, and 4.26 with respect to each exempt pool; Provided,  That if an

offering memorandum is distributed in connection with soliciting prospective

participants in the exempt pool, such offering memorandum must include all

disclosures necessary to make the information contained therein, in the context in

which it is furnished, not misleading; and that the following statement is promi-

nently disclosed on the cover page of the offering memorandum, or,  if none is

provided, immediately above the signature line on the subscription agreement or

other document that the prospective participant must execute to become a

participant in the pool:

“PURSUANT TO AN EXEMPTION FROM THE COMMODITY FUTURES

TRADING COMMISSION IN CONNECTION WITH POOLS WHOSE PARTICI-

PANTS ARE LIMITED TO QUALIFIED ELIGIBLE PERSONS,  AN OFFERING MEMO-

RANDUM FOR THIS POOL IS NOT REQUIRED TO BE,  AND HAS NOT BEEN,

FILED WITH THE COMMISSION.  THE COMMODITY FUTURES TRADING COM-

MISSION DOES NOT PASS UPON THE MERITS OF PARTICIPATING IN A POOL

OR UPON THE ADEQUACY OR  ACCURACY OF AN OFFERING MEMORAN-

DUM. CONSEQUENTLY,  THE COMMODITY FUTURES TRADING COMMISSION

HAS NOT REVIEWED OR APPROVED THIS OFFERING OR ANY OFFERING

MEMORANDUM FOR THIS POOL.”

(ii) Exemption from disclosing the past performance of exempt pools in the

Disclosure Document of non-exempt pools except to the extent that such past

performance is material to the non-exempt pool being offered; Provided, That a
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pool operator that has claimed exemption hereunder and elects not to disclose

any such performance in the Disclosure Document of non-exempt pools

shall state in a footnote to the performance disclosure therein that the operator is

operating or has operated exempt pools whose performance is not disclosed in

this Disclosure Document.

(2) Periodic reporting relief. Exemption from the specific requirements of

Secs. 4.22(a) and (b); Provided,  That a statement signed and affirmed in accor-

dance with Sec. 4.22(h) is prepared and distributed to pool participants no less

frequently than quarterly within 30 calendar days after the end of the reporting

period.  This statement must indicate:

(i)  The net asset value of the exempt pool as of the end of the reporting

period;

(ii)  The change in net asset value from the end of the previous reporting

period; and

(iii)  The net asset value per outstanding unit of participation in the exempt

pool as of the end of the reporting period.

(3) Annual report relief. (i) Exemption from the specific requirements of

Secs. 4.22(c) and (d);Provided,  That within 90 calendar days after the end of the

exempt pool’s fiscal year, the commodity pool operator files with the National

Futures Association and distributes to each participant in lieu of the financial

information and statements specified by those sections, an annual report for the

exempt pool, signed and affirmed in accordance with Sec. 4.22(h) which contains,

at a minimum:

(A)  A Statement of Financial Condition as of the close of the exempt pool’s

fiscal year (elected in accordance with Sec. 4.22(g));

(B)  A Statement of Income (Loss) for that year; and

(C)  Appropriate footnote disclosure and any other material information.

(ii) Such annual report must be presented and computed in accordance with

generally accepted accounting principles consistently applied and, if certified by

an independent public accountant, so certified in accordance with Sec. 1.16 as

applicable.

(iii) Legend. (A) If a claim for exemption has been made pursuant to this

section, the commodity pool operator must make a statement to that effect on the

cover page of each annual report.

(B) If the annual report is not certified in accordance with Sec. 1.16, the pool

operator must make a statement to that effect on the cover page of each annual

report and state that a certified audit will be provided upon the request of the

holders of a majority of the units of participation in the pool who are unaffiliated

with the commodity pool operator.

(4) Recordkeeping relief. Exemption from the specific requirements of Sec.

4.23;  Provided,  That the commodity pool operator must maintain the reports

referred to in paragraphs (b)(2) and (b)(3) of this section and all books and
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records prepared in connection with his activities as the pool operator of the

exempt pool (including, without limitation, records relating to the qualifications of

qualified eligible participants and substantiating any performance representations) at

his main business address and must make such reports and records available to

any representative of the Commission, the National Futures Association and the

United States Department of Justice in accordance with the provisions of Sec. 1.31.

(c) Relief available to commodity trading advisors. Upon filing the notice

required by paragraph (d) of this section, and subject to compliance with the

conditions specified in paragraph (d) of this section, any registered commodity

trading advisor who anticipates directing or guiding the commodity interest

accounts of qualified eligible persons may claim any or all of the following relief

with respect to the accounts of qualified eligible persons who have given due

consent to their account being an exempt account under Sec. 4.7;

(1) Disclosure relief. (i) Exemption from the specific requirements of Sec.

4.31, 4.34, 4.35 and 4.36; Provided,  That if the commodity trading advisor delivers

a brochure or other disclosure statement to such qualified eligible persons, such

brochure or statement shall include all additional disclosures necessary to make

the information contained therein, in the context in which it is furnished, not

misleading; and that the following statement is prominently displayed on the cover

page of the brochure or statement or, if none is provided, immediately above the

signature line of the agreement that the client must execute before it opens an

account with the commodity trading advisor:

“PURSUANT TO AN EXEMPTION FROM THE COMMODITY FUTURES

TRADING COMMISSION IN CONNECTION WITH ACCOUNTS OF QUALIFIED

ELIGIBLE CLIENTS,  THIS BROCHURE OR ACCOUNT DOCUMENT IS NOT RE-

QUIRED TO BE,  AND HAS NOT BEEN, FILED WITH THE COMMISSION.  THE

COMMODITY FUTURES TRADING COMMISSION DOES NOT PASS UPON THE

MERITS OF PARTICIPATING IN A TRADING PROGRAM OR UPON  THE

ADEQUACY OR  ACCURACY OF COMMODITY TRADING ADVISOR DISCLOSURE.

CONSEQUENTLY,  THE COMMODITY FUTURES TRADING COMMISSION HAS

NOT REVIEWED OR APPROVED THIS TRADING PROGRAM OR THIS BROCHURE

OR ACCOUNT DOCUMENT.”

(ii) Exemption from disclosing the past performance of exempt accounts in

the Disclosure Document for non-exempt accounts except to the extent that such

past performance is material to the non-exempt account being offered; Provided,

That a commodity trading advisor that has claimed exemption hereunder and

elects not to disclose any such performance in the Disclosure Document for non-

exempt accounts shall state in a footnote to the performance disclosure therein

that the advisor is advising or has advised exempt accounts for qualified eligible

persons whose performance is not disclosed in this Disclosure Document.

(2) Recordkeeping relief. Exemption from the specific requirements of Sec.

4.33; Provided,  That the commodity trading advisor must maintain, at its main

business  office, all books and records prepared in connection with his activities as

the commodity trading advisor of qualified eligible persons (including, without

limitation, records relating to the qualifications of such qualified eligible persons
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and substantiating any performance representations) and must make such books

and records available to the Commission, the National Futures Association and the

United States Department of Justice in accordance with the provisions of Sec. 1.31.

(d) Notice of claim for exemption.

(1) A notice of a claim for exemption under this section must:

(i) Be in writing;

(ii) Provide the name, main business address, main business telephone number

and the National Futures Association commodity pool operator identification

number of the person claiming the exemption;

(iii)(A) Where the claimant is a commodity pool operator, provide the

name(s) of the pool(s) for which the request is made;  Provided,  That a single

notice representing that the pool operator anticipates operating single-investor

pools may be filed to claim exemption for single-investor pools and such notice

need not name each such pool;

(B) Where the claimant is a commodity trading advisor, contain a representa-

tion that the trading advisor anticipates providing commodity interest trading

advice to qualified eligible persons;

(iv) Contain representations that:

(A) Neither the commodity pool operator or commodity trading advisor nor

any of its principals is subject to any statutory disqualification under section 8a(2)

or 8a(3) of the Act unless such disqualification arises from a matter which was

previously disclosed in connection with a previous application for registration if

such registration was granted or which was disclosed more than thirty days

prior to the filing of the notice under this paragraph (d);

(B) The commodity pool operator or commodity trading advisor will comply

with the applicable requirements of Sec. 4.7; and

(C) Where the claimant is a commodity pool operator, that the exempt pool

will be offered and operated in compliance with the applicable requirements of

Sec. 4.7;

(v) Specify the relief claimed under this Sec. 4.7;

(vi) Where the claimant is a commodity pool operator, state the closing date of

the offering or that the offering will be continuous;

(vii) Be manually signed by a representative duly authorized to bind the

commodity pool operator or commodity trading advisor;

(viii) Be filed with the National Futures Association at its headquarters office

(Attn: Director of Compliance, Compliance Department); and

(ix)(A)(1) Where the claimant is a commodity pool operator, except as

provided in paragraph (d)(1)(iii)(A) of this section with respect to single-investor

pools and in paragraph (d)(1)(ix)(A)(2) of this section, be received by the

National Futures Association:
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 (i) Before the date the pool first enters into a commodity interest transaction,

if the relief claimed is limited to that provided under paragraphs (b)(2), (3) and

(4) of this section; or

(ii) Prior to any offer or sale ofany participation in the exempt pool if the

claimed relief includes that provided under paragraph (b)(1) of this section.

(2) Where participations in a pool have been offered or sold in full compli-

ance with Part 4, the notice of a claim for exemption may be filed with the National

Futures Association at any time;  Provided,  That the claim for exemption is

otherwise consistent with the duties of the commodity pool operator and the

rights of pool participants and that the commodity pool operator notifies the pool

participants of his intention, absent objection by the holders of a majority of the

units of participation in the pool who are unaffiliated with the commodity pool

operator within twenty-one days after the date of the notification, to file a notice

of claim for exemption under §4.7 and such holders have not objected within such

period.  A commodity pool operator filing a notice under this paragraph

(d)(1)(ix)(A)(2) shall either provide disclosure and reporting in accordance with

the requirements of Part 4 to those participants objecting to the filing of such

notice or allow such participants to redeem their units of participation in

the pool within three months of the filing of such notice.

(B) Where the claimant is a commodity trading advisor, be received by the

National Futures Association before the date the trading advisor first enters into an

agreement to direct or guide the commodity interest account of a qualified eligible

person pursuant to §4.7.

(2) The notice will be effective upon receipt by the National Futures Associa-

tion with respect to each pool for which it was made where the claimant is a

commodity pool operator and otherwise generally where the claimant is a

commodity trading advisor; Provided,  That any notice which does not include

all the required information shall not be effective, and that if atthe time the

National Futures Association receives the notice an enforcement proceeding

brought by the Commission under the Act or the regulations is pending against the

commodity pool operator or trading advisor or any of its principals, the exemp-

tion will not be effective until twenty-one calendar days after receipt of the notice

by the National Futures Association and that in such case an exemption may be

denied by the Commission or the National Futures Association or made subject to

such conditions as the Commission or National Futures Association may impose.

(3) Any exemption claimed hereunder shall cease to be effective with respect

to a particular pool upon any change which would cause the commodity pool

operator of an exempt pool to be ineligible for the relief claimed with respect to

such pool or which would cause a commodity trading advisor to be ineligible for

the relief claimed.  The pool operator or trading advisor must promptly file a

notice advising the National Futures Association of such change.

(4)(i) Any exemption from the requirements of §§4.21, 4.22, 4.23, 4.24, 4.25

or 4.26 claimed hereunder with respect to a pool shall not affect the obligation of

the commodity pool operator to comply with all other applicable provisions of
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Part 4, the Act and the Commission’s rules and regulations, with respect to the pool

and any other pool the pool operator operates or intends to operate.

(ii) Any exemption from the requirements of §§4.31, 4.33, 4.34, 4.35 or 4.36

claimed hereunder shall not affect the obligation of the commodity trading advisor

to comply with all other applicable provisions of Part 4, the Act and the National

Futures Association’s rules and regulations, with respect to any qualified eligible

person and any other client to which the commodity trading advisor provides or

intends to provide commodity interest trading advice.

(e) Insignificant deviations from a term, condition or requirement of §4.7.

(1) A failure to comply with a term or condition of §4.7 will not result in the

loss of the exemption with respect to a particular pool or client if the commodity

pool operator or the commodity trading advisor relying on the exemption shows

that:

(i)  The failure to comply did not pertain to a term, condition or requirement

directly intended to protect that particular qualified eligible person;

(ii)  The failure to comply was insignificant with respect to the exempt pool as

a whole or to the particular exempt account; and

(iii) A good faith and reasonable attempt was made to comply with all

applicable terms, conditions and requirements of §4.7.

(2) A transaction made in reliance on §4.7 must comply with all applicable

terms, conditions and requirements of §4.7.  Where an exemption is established

only through reliance upon paragraph (e)(1) of this section, the failure to comply

shall nonetheless be actionable by the Commission.

§4.8 Exemption from certain requirements of rule 4.26 with respect to
pools offered or sold in certain offerings exempt from registration
under the Securities Act.

(a) Notwithstanding paragraph (d) of §4.26 and subject to the conditions

specified herein, the registered commodity pool operator of a pool offered or sold

solely to “accredited investors” as defined in 17 CFR 230.501 in an offering exempt

from the registration requirements of the Securities Act of 1933 pursuant to Rule

505 or 506 of Regulation D, 17 CFR 230.505 or 230.506, may solicit, accept and

receive funds, securities and other property from prospective participants in that

pool upon filing with the Commission and providing to such participants the

Disclosure Document for the pool.

(b) Notwithstanding paragraph (d) of §4.26 and subject to the conditions

specified herein, the registered commodity pool operator of a pool offered or sold

in an offering exempt from the registration requirements of the Securities Act of

1933 pursuant to Rule 505 or 506 of Regulation D, 17 CFR 230.505 or 230.506,

that is operated in compliance with, and has filed the notice required by, §4.12(b)

may solicit, accept and receive funds, securities and other property from prospec-

tive participants in that pool upon filing with the Commission and providing to

such participants the Disclosure Document for the pool.
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(c) The relief provided under §4.8 is not available if an enforcement proceed-

ing brought by the Commission under the Act or the regulations is pending against

the commodity pool operator or any of its principals or if the commodity pool

operator or any of its principals is subject to any statutory disqualification under

8a(2) or 8a(3) of the Act.

§4.9 [Reserved]

§4.10 Definitions.

For purposes of this part:

(a) Commodity interest means:

(1) Any contract for the purchase or sale of a commodity for future delivery;

and

(2) Any contract, agreement or transaction subject to Commission regulation

under section 4c or 19 of the Act.

(b) Net asset value means total assets minus total liabilities, determined in

accord with generally accepted accounting principles, with each position in a

commodity interest accounted for at fair market value.

(c) Participant means any person that has any direct financial interest in a

pool (e.g., a limited partner).

(d) (1) Pool means any investment trust, syndicate or similar form of enter-

prise operated for the purpose of trading commodity interests.

(2) Multi-advisor pool means a pool in which:

(i) No commodity trading advisor is allocated or intended to be allocated

more than twenty-five percent of the pool’s funds available for commodity interest

trading; and

(ii) No investee pool is allocated or intended to be allocated more than twenty-

five percent of the pool’s net asset value.

(3) Principal-protected pool means a pool (commonly referred to as a

“guaranteed pool”) that is designed to limit the loss of the initial investment of its

participants.

(4) Investee pool means any pool in which another pool or account partici-

pates or invests, e.g., as a limited partner thereof.

(5) Major investee pool means, with respect to a pool, any investee pool that

is allocated or intended to be allocated at least ten percent of the net asset value of

the pool.

(e) (1) Principal, when referring to a person that is a principal of a

particular entity, shall have the same meaning as the term “principal” under §3.1(a)

of this chapter.

(2) Trading principal means:
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(i) With respect to a commodity pool operator, a principal who participates in

making trading decisions for a pool, or who supervises, or has authority to allocate

pool assets to, persons so engaged; and

(ii) With respect to a commodity trading advisor, a principal who participates

in making trading decisions for the account of a client or who supervises or selects

persons so engaged.

(f) Direct, as used in the context of trading commodity interest accounts,

refers to agreements whereby a person is authorized to cause transactions to be

effected for a client’s commodity interest account without the client’s specific

authorization.

(g) Trading program refers to the program pursuant to which a person (1)

directs a client’s commodity interest account, or (2) guides the client’s commodity

interest trading by means of a systematic program that recommends specific

transactions.

(h) Trading manager means, with respect to a pool, any person, other than

the commodity pool operator of the pool, having sole or partial authority to

allocate pool assets to commodity trading advisors or investee pools.

(i) Major commodity trading advisor means, with respect to a pool, any

commodity trading advisor that is allocated or is intended to be allocated at least

ten percent of the pool’s funds available for commodity interest trading. For this

purpose, the percentage allocation shall be the amount of funds allocated to the

trading advisor by agreement with the commodity pool operator (or trading

manager) on behalf of the pool, expressed as a percentage of the lesser of the

aggregate value of the assets allocated to the pool’s trading advisors or the net

assets of the pool at the time of allocation.

(j) Break-even point:

(1) Means the trading profit that a pool must realize in the first year of a

participant’s investment to equal all fees and expenses such that such participant

will recoup its initial investment, as calculated pursuant to rules promulgated by a

registered futures association pursuant to section 17(j) of the Act; and

(2) Must be expressed both as a dollar amount and as a percentage of the

minimum unit of initial investment and assume redemption of the initial invest-

ment at the end of the first year of investment.

(k) Draw-down means losses experienced by a pool or account over a

specified period.

(l) Worst peak-to-valley draw-down means the greatest cumulative percent-

age decline in month-end net asset value due to losses sustained by a pool, account

or trading program during any period in which the initial month-end net asset

value is not equaled or exceeded by a subsequent month-end net asset value. Such

decline must be expressed as a percentage of the initial month-end net asset value,

together with an indication of the months and year(s) of such decline from the

initial month-end net asset value to the lowest month-end net asset value of such
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decline. 1 For purposes of §4.25 and §4.35, a peak-to-valley draw-down which

began prior to the beginning of the most recent five calendar years is deemed to

have occurred during such five-calendar-year period.

(m) Partially-funded account means a client participation in the program

of a commodity trading advisor in which the amount of funds in the client’s

commodity interest account over which such commodity trading advisor has

trading authority is less than the account size that establishes the client’s level of

trading in a commodity trading advisor’s program.

§4.11 Exemption from section 4n(3)(B).

The provisions of section 4n(3)(B) of the Act shall not apply to any commod-

ity pool operator or commodity trading advisor that is registered under the Act as

such or that is exempt from such registration.

§4.12 Exemption from provisions of part 4.

(a) In general.  (1) The Commission may exempt any person or any class or

classes of persons from any provision of this Part 4 if it finds that the exemption is

not contrary to the public interest and the purposes of the provisions from which

the exemption is sought.

(2) The Commission may grant the exemption subject to such terms and

conditions as it may find appropriate.

(b) Exemption from Subpart B for certain commodity pool operators. (1)

Any person who is registered as a commodity pool operator, or has applied for

such registration, may claim any or all of the relief available under paragraph

(b)(2) of this section if:

(i) The pool for which it makes such claim:

(A) Will be offered and sold pursuant to the Securities Act of 1933 or pursuant

to an exemption from said Act;

(B) Will generally and routinely engage in the buying and selling of securities

and securities derived instruments;

(C) Will not enter into commodity futures and commodity options contracts

for which the aggregate initial margin and premiums exceed 10 percent of the fair

market value of the pool’s assets, after taking into account unrealized profits and

unrealized losses on any such contracts it has entered into; Provided, however,

That in the case of an option that is in-the-money at the time of purchase, the in-

the-money amount as defined in §190.01(x) may be excluded in computing such

10 percent; and

(D) Will trade such commodity interests in a manner solely incidental to its

securities trading activities.
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(ii) Each existing participant and prospective participant in the pool for

which it makes such request is informed in writing of the restrictions set forth in

paragraph §4.12(b)(1)(i) (C) and (D) prior to the date the pool commences

trading commodity interests.  The pool operator may furnish this information by

way of the pool’s Disclosure Document,  Account Statement,  a separate notice or

other similar means.

(2) The commodity pool operator of a pool which meets the criteria of

paragraph (b)(1) of this section may claim the following relief:

(i) In the case of §4.21, that the Commission accept in lieu and in satisfaction

of the Disclosure Document specified by that section an offering memorandum

for the pool which does not contain the information required by §§4.24(a),

4.24(b), and 4.24(n);

Provided, however,  that the offering memorandum:

(A) Is prepared pursuant to the requirements of the Securities Act of 1933, as

amended, or the exemption from said Act pursuant to which the pool is being

offered and sold;

(B) Contains the information required by §§4.24(c) through (m) and (o)

through (u); and

(C) Complies with the requirements of §§4.24(v) and (w).

(ii) In the case of §4.22 (a) and (b), that the Commission accept in lieu and in

satisfaction of the Account Statement and prescribed frequency respectively

specified by those sections a statement which indicates the net asset value of

the pool as of the end of the reporting period and the change in net asset value

from the end of the previous reporting period, to be prepared and distributed no

less frequently than quarterly; Provided, however,  That each such statement

complies with the other requirements of §4.22 (a) and (b), including the refer-

ences in those sections to §4.22(g) and (h).

(iii) In the case of §4.22 (c) through (e), that the Commission accept in lieu

and in satisfaction of the financial information and statements in the Annual Report

specified by those sections an annual report for the pool which contains, at a

minimum, a Statement of Financial Condition as of the close of the pool’s fiscal

year and a Statement of Income (Loss) for that year; Provided, however,  That:

(A) Each such annual report complies with the other requirements of

§4.22(c), including the reference in that section to §4.22(h) and the requirement in

§4.22(c)(5) that the annual report must contain appropriate footnote disclosure

and further material information; and

(B) The financial statements in such annual report must be presented and

computed in accordance with generally accepted accounting principles consis-

tently applied and must be certified by an independent public accountant.

(iv) In the case of §4.23(a) (10) and (a)(11), to exempt the pool operator

from the requirements of those sections with respect to the pool.
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(3) Any registered commodity pool operator who desires to claim the relief

available under this §4.12(b) must file a claim of exemption with the National

Futures Association. Such claim must:

(i) Be in writing;

(ii) Provide the name, main business address and main business telephone

number of the registered commodity pool operator, or applicant for such registra-

tion, making the request;

(iii) Provide the name of the commodity pool for which the request is being

made;

(iv) Contain representations that the pool will be operated in compliance with

§4.12(b)(1)(i) and the pool operator will comply with the requirements of

§4.12(b)(1)(ii);

(v) Specify the relief sought under §4.12(b)(2);

(vi) Be manually signed by a representative duly authorized to bind the pool

operator; and

(vii) Be filed with the National Futures Association at its headquarters office

(Attn: Director of Compliance, Compliance Department).

(4) (i) The claim of exemption must be filed before the date the commodity

pool first enters into a commodity interesttransaction.

(ii) The claim of exemption shall be effective upon filing; Provided, however,

That any exemption claimed hereunder shall cease to be effective upon any

change which would render the representations made pursuant to paragraph

(b)(3)(iv) of this section inaccurate or the continuation of such representations

false or misleading.

(5) (i) If a claim of exemption has been made under §4.12(b)(2)(i), the

commodity pool operator must make a statement to that effect on the cover page

of each offering memorandum, or amendment thereto, that it is required to

file with the Commission pursuant to §4.26.

(ii) If a claim of exemption has been made with respect to §4.12(b)(2)(iii),

the pool operator must make a statement to that effect on the cover page of each

annual report that it is required to file with the National Futures Association

pursuant to §4.22(c).

(6) (i) Any claim of exemption effective hereunder shall be effective only with

respect to the pool for which it has been made.

(ii) The effectiveness of such claim shall not affect the obligations of the

commodity pool operator to comply with all other applicable provisions of this

Part 4, the Act and the Commission’s rules and regulations issued thereunder with

respect to the pool and any other pool the pool operator operates or intends to

operate.
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§4.13 Exemption from registration as a commodity pool operator.

This section is organized as follows: Paragraph (a) of this section specifies the

criteria that must be met to qualify for exemption from registration under this

section; paragraph (b) of this section governs the notice that must be filed to claim

exemption from registration; paragraph (c) of this section sets forth the continu-

ing obligations of a person who has claimed exemption under this section;

paragraph (d) of this section specifies information certain persons must provide if

they subsequently register; paragraph (e) of this section specifies the effect of

registration on a person who has claimed an exemption from registration under

this section or who is eligible to claim an exemption from registration hereunder;

and paragraph (f) of this section specifies the effect of this section on §4.5 of this

chapter.

(a) A person is not required to register under the Act as a commodity pool

operator if:

(1) (i) It does not receive any compensation or other payment, directly or

indirectly, for operating the pool, except reimbursement for the ordinary adminis-

trative expenses of operating the pool;

(ii) It operates only one commodity pool at any time;

(iii) It is not otherwise required to register with the Commission and is not a

business affiliate of any person required to register with the Commission; and

(iv) Neither the person nor any other person involved with the pool does any

advertising in connection with the pool (for purposes of this section, advertising

includes the systematic solicitation of prospective participants by telephone or

seminar presentation);

(2) (i) None of the pools operated by it has more than 15 participants at any

time; and

(ii) The total gross capital contributions it receives for units of participation in

all of the pools that it operates or that it intends to operate do not in the aggregate

exceed $400,000;

(iii) For the purpose of determining eligibility for exemption under para-

graph (a)(2) of this section, the person may exclude the following participants

and their contributions:

(A) The pool’s operator, commodity trading advisor, and the principals thereof;

(B) A child, sibling or parent of any of these participants;

(C) The spouse of any participant specified in paragraph (a)(2)(iii)(A) or (B)

of this section; and

(D) Any relative of a participant specified in paragraph (a)(2)(iii)(A), (B) or

(C) of this section, its spouse or a relative of its spouse, who has the same principal

residence as such participant;

(3) For each pool for which the person claims exemption from registration

under this paragraph (a)(3):
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(i) Interests in the pool are exempt from registration under the Securities Act

of 1933, and such interests are offered and sold without marketing to the public in

the United States;

(ii) At all times, the pool meets one or the other of the following tests with

respect to its commodity interest positions, including positions in security futures

products, whether entered into for bona fide hedging purposes or otherwise:

(A) The aggregate initial margin and premiums required to establish such

positions, determined at the time the most recent position was established, will not

exceed 5 percent of the liquidation value of the pool’s portfolio, after taking into

account unrealized profits and unrealized losses on any such positions it has

entered into; Provided,  That in the case of an option that is in-the-money at the

time of purchase, the in-the-money amount as defined in §190.01(x) of this

chapter may be excluded in computing such 5 percent; or

(B) The aggregate net notional value of such positions, determined at the time

the most recent position was established, does not exceed 100 percent of the

liquidation value of the pool’s portfolio, after taking into account unrealized profits

and unrealized losses on any such positions it has entered into. For the purpose of

this paragraph:

(1) The term “notional value” shall be calculated for each such futures position

by multiplying the number of contracts by the size of the contract, in contract units

(taking into account any multiplier specified in the contract), by the current

market price per unit, and for each such option position by multiplying the

number of contracts by the size of the contract, adjusted by its delta, in contract

units (taking into account any multiplier specified in the contract), by the strike

price per unit; and

(2) The person may net contracts with the same underlying commodity

across designated contract markets, registered derivatives transaction execution

facilities and foreign boards of trade; and

(iii) The person reasonably believes, at the time of investment (or, in the case of

an existing pool, at the time of conversion to a pool meeting the criteria of

paragraph (a)(3) of this section), that each person who participates in the pool is:

(A) An “accredited investor,” as that ter is defined in §230.501 of this title;

(B) A trust that is not an accredited investor but that was formed by an

accredited investor for the benefit of a family member;

(C) A “knowledgeable employee,” as that term is defined in §270.3c-5 of this

title; or

(D) A “qualified eligible person,” as that term is defined in §4.7(a)(2)(viii)(A) of

this chapter; and

(iv) Participations in the pool are not marketed as or in a vehicle for trading in

the commodity futures or commodity options markets; Provided,  That nothing in

paragraph (a)(3) of this section shall prohibit the person from claiming an

exemption under this section if it meets the criteria of paragraph (a)(4) of this

section: or
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(4) For each pool for which the person claims exemption from registration

under this paragraph (a)(4):

(i) Interests in the pool are exempt from registration under the Securities Act

of 1933, and such interests are offered and sold without marketing to the public in

the United States;

(ii) The person reasonably believes, at the time of investment (or, in the case of

an existing pool, at the time of conversion to a pool meeting the criteria of

paragraph (a)(4) of this section), that:

(A) Each natural person participant (including such person’s self-directed

employee benefit plan, if any), is a “qualified eligible person,” as that term is defined

in §4.7(a)(2); and

(B) Each non-natural person participant is a “qualified eligible person,” as that

term is defined in §4.7, or an “accredited investor,” as that term is defined in

§230.501(a)(1)-(3), (a)(7) and (a)(8) of this title;  Provided,  That nothing in

paragraph (a)(4) of this section will prohibit the person from claiming an

exemption under this section if it additionally operates one or more pools that

meet the criteria of paragraph (a)(3) of this section.

(5)(i) Eligibility for exemption under this section is subject to the person

furnishing in writing to each prospective participant in the pool:

(A) A statement that the person is exempt from registration with the Commis-

sion as a commodity pool operator and that therefore, unlike a registered com-

modity pool operator, it is not required to deliver a Disclosure Document and a

certified annual report to participants in the pool; and

(B) A description of the criteria pursuant to which it qualifies for such

exemption from registration.

(ii) The person must make these disclosures by no later than the time it

delivers a subscription agreement for the pool to a prospective participant in the

pool.

(b)(1) Any person who desires to claim the relief from registration provided

by this section must file a notice of exemption from commodity pool operator

registration with the National Futures Association (ATTN: Director of Compliance).

The notice must:

(i) Provide the name, main business address, main business telephone number,

main facsimile number and main email address of the person claiming the

exemption and the name of the pool for which it is claiming exemption;

(ii) Contain the section number pursuant to which the operator is filing the

notice (i.e., §4.13(a)(1), (a)(2), (a)(3), or (a)(4), or both (a)(3) and (a)(4) and

represent that the pool will be operated in accordance with the criteria of that

paragraph or paragraphs; and

(iii) Be manually signed by a representative duly authorized to bind the

person.
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(2) The person must file the notice by no later than the time it delivers a

subscription agreement for the pool to a prospective participant in the pool;

Provided,  That where a person registered with the Commission as a commodity

pool operator intends to withdraw from registration in order to claim exemption

hereunder, the person must notify its pool’s participants in writing that it intends

to withdraw from registration and claim the exemption, and it must provide each

such participant with a right to redeem its interest in the pool prior to the person

filing a notice of exemption from registration.

(3) The notice will be effective upon filing, provided the notice is materially

complete.

(4) Each person who has filed a notice of exemption from registration under

this section must, in the event that any of the information contained or representa-

tions made in the notice becomes inaccurate or incomplete, file a supplemental

notice with the National Futures Association to that effect which, if applicable,

includes such amendments as may be necessary to render the notice accurate and

complete.  This supplemental notice must be filed within 15 business days after the

pool operator becomes aware of the occurrence of such event.

(c)(1) Each person who has filed a notice of exemption from registration

under this section must:

(i) Make and keep all books and records prepared in connection with its

activities as a pool operator for a period of five years from the date of preparation;

(ii) Keep such books and records readily accessible during the first two years

of the five-year period.  All such books and records must be available for inspection

upon the request of any representative of the Commission, the United States

Department of Justice, or any other appropriate regulatory agency; and

(iii) Submit to such special calls as the Commission may make to demonstrate

eligibility for and compliance with the applicable criteria for exemption under this

section.

(2) In the event the person distributes an annual report to participants in the

pool for which it has filed the notice, the annual report must be presented and

computed in accordance with generally accepted accounting principles consis-

tently applied and, if certified by an independent public accountant, so certified in

accordance with §1.16 of this chapter as applicable.

(3) Each person who has filed a notice of exemption from registration

pursuant to paragraph (a)(1) or (a)(2) of this section must:

(i) Promptly furnish to each participant in the pool a copy of each monthly

statement for the pool that the pool operator received from a futures commission

merchant pursuant to §1.33 of this chapter; and

(ii) Clearly show on such statement, or on an accompanying supplemental

statement, the net profit or loss on all commodity interests closed since the date of

the previous statement.
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(d) Each person who applies for registration as a commodity pool operator

subsequent to claiming relief under paragraph (a)(1) or (a)(2) of this section

must include with its application the financial statements and other information

required by §4.22(c)(1) through (5) for each pool that it has operated as an

operator exempt from registration.  That information must be presented and

computed in accordance with generally accepted accounting principles consis-

tently applied. If the person is granted registration as a commodity pool operator,

it must comply with the provisions of this part with respect to each such pool.

(e)(1) Subject to the provisions of paragraph (e)(2) of this section, if a person

who is eligible for exemption from registration as a commodity pool operator

under this section nonetheless registers as a commodity pool operator, the peson

must comply with the provisions of this part with respect to each commodity

pool identified on its registration application or supplement thereto.

(2) If a person operates one or more commodity pools described in para-

graph (a)(3) or (a)(4) of this section, and one or more commodity pools for

which it must be, and is, registered as a commodity pool operator, the person is

exempt from the requirements applicable to a registered commodity pool

operator with respect to the pool or pools described in paragraph (a)(3) or

(a)(4) of this section; Provided,  That the person:

(i) Furnishes in writing to each prospective participant in a pool described in

paragraph (a)(3) or (a)(4) of this section that it operates:

(A) A statement that it will operate the pool as if the person was exempt from

registration as a commodity pool operator;

(B) A description of the criteria pursuant to which it will so operate the pool;

(ii) Complies with paragraph (c) of this section; and

(iii) Provides to each existing participant in a pool that the person elects to

operate as described in paragraph (a)(3) or (a)(4) of this section a right to

redeem the participant’s interest in the pool, and informs each such participant of

that right no later than the time the person commences to operate the pool as

described in paragraph (a)(3) or (a)(4) of this section.

(f) The filing of a notice of exemption from registration under this section will

not affect the ability of a person to qualify for exclusion from the definition of the

term “commodity pool operator” under §4.5 in connection with its operation of

another trading vehicle that is not covered under this §4.13.

§4.14 Exemption from registration as a commodity trading advisor.

This section is organized as follows: Paragraph (a) of this section specifies the

criteria that must be met to qualify for exemption from registration under this

section, including the notice of exemption from registration and continuing

obligations of persons who have claimed exemption under paragraph (a)(8) of

this section; paragraph (b) of this section concerns “cash market transactions”; and

paragraph (c) of this section specifies the effect of registration on a person who

has claimed an exemption from registration under this section or who is eligible to

claim an exemption from registration hereunder.
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(a) A person is not required to register under the Act as a commodity trading

advisor if:

(1) It is a dealer, processor, broker, or seller in cash market transactions of any

commodity (or product thereof) and the person’s commodity trading advice is

solely incidental to the conduct of its cash market business;

(2) It is a non-profit, voluntary membership, trade association or farm

organization and the person’s commodity trading advice is solely incidental to the

conduct of its business as such association or organization;

(3) It is registered under the Act as an associated person and the person’s

commodity trading advice is issued solely in connection with its employment as an

associated person;

(4) It is registered under the Act as a commodity pool operator and the

person’s commodity trading advice is directed solely to,  and for the sole use of,

the pool or pools for which it is so registered;

(5) It is exempt from registration as a commodity pool operator and the

person’s commodity trading advice is directed solely to, and for the sole use of,

the pool or pools for which it is so exempt;

(6) It is registered under the Act as an introducing broker and the person’s

trading advice is solely in connection with its business as an introducing broker;

(7) It is registered under the Act as a leverage transaction merchant and the

person’s trading advice is solely in connection with its business as a leverage

transaction merchant.

(8) It is registered as an investment adviser under the Investment Advisers Act

of 1940 or with the applicable securities regulatory agency of any State, or it is

exempt from such registration, or it is excluded from the definition of the term

“investment adviser” pursuant to the provisions of sections 202(a)(2) and

202(a)(11) of that Act; Provided, That:

(i) The person’s commodity interest trading advice is directed soley to, and for

the sole use of one or more of the following:

(A) “Qualifying entities,” as that term is defined in §4.5(b), for which a notice of

eligibility has been filed;

(B) Collective investment vehicles that are excluded from the definition of the

term commodity “pool” under §4.5(a)(4); and

(C) Commodity pools that are organized and operated outside of the United

States, its territories or possessions, where:

(1) The commodity pool operator of each such pool has not so organized and

is not so operating the pool for the purpose of avoiding commodity pool operator

registration;

(2) With the exception of the pool’s operator, advisor and their principals,

solely “Non-United States persons,” as that term is defined in §4.7(a)(1)(iv), will

contribute funds or other capital to, and will own beneficial interests in, the pool;
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Provided,  That units of participation in the pool held by persons who do not

qualify as Non-United States persons or otherwise as qualified eligible persons

represent in the aggregate less than 10 percent of the beneficial interest of the

pool;

(3) No person affiliated with the pool conducts any marketing activity for the

purpose of, or that could reasonably have the effect of, soliciting participation

from other than Non-United States persons; and

(4) No person affiliated with the pool conducts any marketing activity from

within the United States, its territories or possessions; and

(D) A commodity pool operator who has claimed an exemption from

registration under §4.13(a)(3) or 4.13(a)(4), or, if registered as a commodity pool

operator, who may treat each pool it operates that meets the criteria of

§4.13(a)(3) or 4.13(a)(4) as if it were not so registered; and

(ii) The person:

(A) Provides commodity interest trading advice solely incidental to its business

of providing securities or other investment advice to qualifying entities, collective

investment vehicles and commodity pools as described in paragraph (a)(8)(i) of

this section; and

(B) Is not otherwise holding itself out as a commodity trading advisor.

(iii)(A) A person who desires to claim the relief from registration provided by

this §4.14(a)(8) must file a notice of exemption from commodity trading advisor

registration with the National Futures Association (ATTN: Director of Compliance).

The notice must:

(1) Provide the name, main business address, main business telephone number,

main facsimile number and main email address of the trading advisor claiming the

exemption;

(2) Contain the section number pursuant to which the advisor is filing the

notice (i.e., under §4.14(a)(8)(i)) and represent that it will provide commodity

interest advice to its clients in accordance with the criteria of that paragraph or

paragraphs; and

(3) Be manually signed by a representative duly authorized to bind that

person.

(B) The person must file the notice by no later than the time it delivers an

advisory agreement for the trading program pursuant to which it will offer

commodity interest advice to a client; Provided,  That where the advisor is regis-

tered with the Commission as a commodity trading advisor, it must notify its clients

in writing that it intends to withdraw from registration and claim the exemption

and must provide each such client with a right to terminate its advisory agreement

prior to the person filing a notice of exemption from registration.

(C) The notice shall be effective upon filing, provided the notice is materially

complete.
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(D) Each person who has filed a notice of registration exemption under this

section must, in the event that any of the information contained or representations

made in the notice becomes inaccurate or incomplete, file a supplemental notice

with the National Futures Association to that effect which, if applicable, includes

such amendments as may be necessary to render the notice accurate and com-

plete.  This supplemental notice must be filed within 15 business days after the

trading advisor becomes aware of the occurrence of such event.

(iv) Each person who has filed a notice of registration exemption under this

§4.14(a)(8) must:

(A)(1) Make and keep all books and records prepared in connection with its

activities as a trading advisor, including all books and records demonstrating

eligibility for and compliance with the applicable criteria for exemption under this

section, for a period of five years from the date of preparation; and

(2) Keep such books and records readily accessible during the first two years

of the five-year period.  All such books and records must be available for inspection

upon the request of any representative of the Commission, the United States

Department of Justice, or any other appropriate regulatory agency; and

(B) Submit to such special calls as the Commission may make to demonstrate

eligibility for and compliance with the applicable criteria for exemption under this

section;

(9) It does not engage in any of the following activities:

(i) Directing client accounts; or

(ii) Providing commodity trading advice based on, or tailored to, the commod-

ity interest or cash market positions or other circumstances or characteristics of

particular clients; or

(10) If, as provided for in section 4m(1) of the Act, during the course of the

preceding 12 months, it has not furnished commodity trading advice to more than

15 persons and it does not hold itself out generally to the public as a commodity

trading advisor.

(i) For the purpose of paragraph (a)(10) of this section, the following are

deemed a single person:

(A) A natural person, and;

(1) Any minor child of the natural person;

(2) Any relative, spouse, or relative of the spouse of the natural person who

has the same principal residence;

(3) All accounts of which the natural person and/or the persons referred to in

paragraph (a)(10)(i)(A) of this section are the only primary beneficiaries; and

(4) All trusts of which the natural person and/or the persons referred to in

paragraph (a)(10)(i)(A) of this section are the only primary beneficiaries;

(B)(1) A corporation, general partnership, limited partnership, limited liability

company, trust (other than a trust referred to in paragraph (a)(10)(i)(A)(4) of this
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section), or other legal organization (any of which are referred to hereinafter as a

“legal organization”) that receives commodity interest trading advice based on its

investment objectives rather than the individual investment objectives of its

shareholders, partners, limited partners, members, or beneficiaries (any of which

are referred to hereinafter as an “owner”);

(2) Two or more legal organizations referred to in paragraph (a)(10)(i)(B)(1)

of this section that have identical owners.

(ii) Special Rules. For the purpose of paragraph (a)(10) of this section:

(A) An owner must be counted in its own capacity as a person if the commod-

ity trading advisor provides advisory services to the owner separate and apart

from the advisory services provided to the legal organization; Provided,  That the

determination that an owner is a client will not affect the applicability of para-

graph (a)(10) of this section with regard to any other owner;

(B)(1) A general partner of a limited partnership, or other person acting as a

commodity trading advisor to the partnership, may count the limited partnership

as one person; and

(2) A manager or managing member of a limited liability company, or any

other person acting as a commodity trading advisor to the company, may count

the limited liability company as one person.

(C) A commodity trading advisor that has its principal office and place of

business outside of the United States, its territories or possessions must count only

clients that are residents of the United States, its territories and possessions; a

commodity trading advisor that has it principal office and place of business in the

United States or in any territory or possession thereof must count all clients.

(iii) Holding Out. Any commodity trading advisor relying on paragraph

(a)(10) of this section shall not be deemed to be holding itself out generally to the

public as a commodity trading advisor, within the meaning of section 4m(1) of the

Act, solely because it participates in a non-public offering of interests in a collective

investment vehicle under the Securities Act of 1933.

(b) For purposes of this section, “cash market transactions” shall not include

transactions involving contracts for the purchase or sale of a commodity for future

delivery or transactions subject to Commission regulation under section 4c or 19

of the Act.

(c)(1) Subject to the provisions of paragraph (c)(2) of this section, if a person

who is eligible for exemption from registration as a commodity trading advisor

under this section nonetheless registers as a commodity trading advisor, the person

must comply with the provisions of this part with respect to those clients for

which it could have claimed an exemption from registration hereunder.

(2) If a person provides commodity interest trading advice to a client de-

scribed in paragraph (a) of this section and to a client for which it must be, and is,

registered as a commodity trading advisor, the person is exempt from the require-

ments applicable to a registered commodity trading advisor with respect to the

clients so described; Provided,  That the person furnished in writing to each
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prospective client described in paragraph (a) of this section a statement that it will

provide commodity interest trading advice to the client as if it was exempt from

registration as a commodity trading advisor. Provided Further,  That the person

provides to each existing client described in paragraph (a) of this section a right

to terminate its advisory agreement, and informs such client of that right no later

than the time the person commences to provide commodity interest trading

advice to the client as if the person was exempt from registration.

§4.15 Continued applicability of antifraud section.

The provisions of section 4o of the Act shall apply to any person even though

such person is exempt from registration under this part 4, and it shall continue to

be unlawful for any such person to violate section 4o of the Act.

§4.16 Prohibited representations.

It shall be unlawful for any commodity pool operator, commodity trading

advisor, principal thereof or person who solicits therefor to represent or imply in

any manner whatsoever that such commodity pool operator or commodity

trading advisor has been sponsored, recommended or approved, or that its abilities

or qualifications have in any respect been passed upon, by the Commission, the

Federal government or any agency thereof.
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§4.20 Prohibited activities.
(a) (1) Except as provided in paragraph (a)(2) of this section, a commodity

pool operator must operate its pool as an entity cognizable as a legal entity

separate from that of the pool operator.

(2) The Commission may exempt a corporation from the requirements of

paragraph (a)(1) of this section if;

(i) The corporation represents in writing to the Commission that each

participant in its pool will be issued stock or other evidences of ownership in the

corporation for all funds, securities or other property that the participant contrib-

utes for the purchase of an ownership interest in the pool;

(ii) The corporation demonstrates to the satisfaction of the Commission that it

has established procedures adequate to assure compliance with paragraphs (b)

and (c) of this section; and

(iii) The Commission finds that the exemption is not contrary to the public

interest and to the purposes of the provision from which the exemption is sought.

(b) All funds, securities or other property received by a commodity pool

operator from an existing or prospective pool participant for the purchase of an

interest or as an assessment (whether voluntary or involuntary) on an interest in a

pool that it operates or that it intends to operate must be received in the pool’s

name.

(c) No commodity pool operator may commingle the property of any pool

that it operates or that it intends to operate with the property of any other person.

§4.21 Required delivery of pool Disclosure Document.

(a)(1) Subject to the provisions of paragraph (a)(2) of this section, each

commodity pool operator registered or required to be registered under the Act

must deliver or cause to be delivered to a prospective participant in a pool that it

operates or intends to operate a Disclosure Document for the pool prepared in

accordance with §§4.24 and 4.25 by no later than the time it delivers to the

prospective participant a subscription agreement for the pool; Provided,  That any

information distributed in advance of the delivery of the Disclosure Document to a

prospective participant is consistent with or amended by the information con-

tained in the Disclosure Document and with the obligations of the commodity

pool operator under the Act, the Commission’s regulations issued thereunder, and

the laws of any other applicable federal or state authority; Provided, further,  That

in the event such previously distributed information is amended by the Disclosure

Document in any material respect, the prospective participant must be in receipt

of the Disclosure Document at least 48 hours prior to its subscription being

accepted by the pool operator.

(2) For the purpose of the Disclosure Document delivery requirement,

including any offering memorandum delivered pursuant to §4.7(b)(1) or

4.12(b)(2)(i), the term “prospective pool participant” does not include a commod-

ity pool operator that is the same as, or that controls, is controlled by, or is under

common control with, the pool operator of the offered pool.
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(b) The commodity pool operator may not accept or receive funds, securities

or other property from a prospective participant unless the pool operator first

receives from the prospective participant an acknowledgment signed and dated

by the prospective participant stating that the prospective participant received a

Disclosure Document for the pool.  Where a Disclosure Document is delivered to a

prospective pool participant by electronic means, in lieu of a manually signed and

dated acknowledgment, the pool operator may establish receipt by electronic

means that use a unique identifier to confirm the identity of the recipient of such

Disclosure Document; Provided, however,  That the requirement of Sec. 4.23(a)(3)

to retain the acknowledgment specified in this paragraph (b) applies equally to

such substitute evidence of receipt, which must be retained either in hard copy

form or in another form approved by the Commission.

§4.22 Reporting to pool participants.

(a) Except as provided in paragraph (a)(4) of this section, each commodity

pool operator registered or required to be registered under the Act must periodi-

cally distribute to each participant in each pool that it operates, within 30 calendar

days after the last date of the reporting period prescribed in paragraph (b) of this

section, an Account Statement, which shall be presented in the form of a Statement

of Income (Loss) and a Statement of Changes in Net Asset Value, for the prescribed

period. These financial statements must be presented and computed in accordance

with generally accepted accounting principles consistently applied. The Account

Statement must be signed in accordance with paragraph (h) of this section.

(1) The portion of the Account Statement which must be presented in the

form of a Statement of Income (Loss) must separately itemize the following

information:

(i) The total amount of realized net gain or loss on commodity interest

positions liquidated during the reporting period;

(ii) The change in unrealized net gain or loss on commodity interest positions

during the reporting period;

(iii) The total amount of net gain or loss from all other transactions in which

the pool engaged during the reporting period, including interest and dividends

earned on funds not paid as premiums or used to margin the pool’s commodity

interest positions;

(iv) The total amount of all management fees during the reporting period;

(v) The total amount of all advisory fees during the reporting period;

(vi) The total amount of all brokerage commissions during the reporting

period;

(vii) The total amount of other fees for commodity interest and other invest-

ment transactions during the reporting period; and

(viii) The total amount of all other expenses incurred or accrued by the pool

during the reporting period.
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(2) The portion of the Account Statement that must be presented in the form

of a Statement of Changes in Net Asset Value must separately itemize the following

information:

(i) The net asset value of the pool as of the beginning of the reporting period;

(ii) The total amount of additions to the pool, whether voluntary or involun-

tary, made during the reporting period;

(iii) The total amount of withdrawals from and redemption of participation

units in the pool, whether voluntary or involuntary, for the reporting period;

(iv) The total net income or loss of the pool during the reporting period;

(v) The net asset value of the pool as of the end of the reporting period; and

(vi) (A) The net asset value per outstanding participation unit in the pool as of

the end of the reporting period, or

(B) The total value of the participant’s interest or share in the pool as of the

end of the reporting period.

(3) The Account Statement must also disclose any material business dealings

between the pool, the pool’s operator, commodity trading advisor, futures commis-

sion merchant, or the principals thereof that previously have not been disclosed in

the pool’s Disclosure Document or any amendment thereto, other Account

Statements or Annual Reports.

(4) For the purpose of the Account Statement delivery requirement, including

any Account Statement distributed pursuant to §4.7(b)(2) or 4.12(b)(2)(ii), the

term “participant” does not include a commodity pool operated by a pool opera-

tor that is the same as, or that controls, is controlled by, or is under common

control with, the pool operator of a pool in which the commodity pool has

invested.

(b) The Account Statement must be distributed at least monthly in the case of

pools with net assets of more than $500,000 at the beginning of the pool’s fiscal

year, and otherwise at least quarterly; Provided, however,  That an Account

Statement for the last reporting period of the pool’s fiscal year need not be

distributed if the Annual Report required by paragraph (c) of this section is sent to

pool participants within 45 calendar days after the end of the fiscal year.  The

requirement to distribute an Account Statement shall commence as of the date the

pool is formed as specified in paragraph (g)(1) of this section.

(c) Except as provided in paragraph (c)(6) of this section, each commodity

pool operator registered or required to be registered under the Act must distribute

an Annual Report to each participant in each pool that it operates, and must file a

copy of the Report with the National Futures Association, within 90 calendar days

after the end of the pool’s fiscal year or the permanent cessation of trading,

whichever is earlier, but in no event longer than 90 days after funds are returned to

pool participants; Provided, however,  That if during any calendar year the

commodity pool operator did not operate a commodity pool, the pool operator

must so notify the National Futures Association within 30 calendar days after the
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end of such calendar year.  The Annual Report must be signed pursuant to para-

graph (h) of this section and must contain the following:

(1) The net asset value of the pool as of the end of each of the pool’s two

preceding fiscal years.

(2) (i) The net asset value per outstanding participation unit in the pool as of

the end of each of the pool’s two preceding fiscal years, or

(ii) The total value of the participant’s interest or share in the pool as of the

end of each of the pool’s two preceding fiscal years.

(3) A Statement of Financial Condition as of the close of the pool’s fiscal year

and preceding fiscal year.

(4) Statements of Income (Loss), Changes in Financial Position, and Changes in

Ownership Equity, for the period between (i) the later of: (A) the date of the most

recent Statement of Financial Condition delivered to the Commission pursuant to

this paragraph (c), (B) January 1, 1979, or (C) the date of the formation of

the pool, and (ii) the close of the pool’s fiscal year, together with Statements of

Income (Loss), Changes in Financial Position, and Changes in Ownership Equity for

the corresponding period of the previous fiscal year.

(5) Appropriate footnote disclosure and such further material information as

may be necessary to make the required statements not misleading.

(6) For the purpose of the Annual Report distribution requirement, including

any annual report distributed pursuant to §4.7(b)(3) or 4.12(b)(2)(iii), the term

“participant” does not include a commodity pool operated by a pool operator that

is the same as, or that controls, is controlled by, or is under common control with,

the pool operator of a pool in which the commodity pool has invested; Provided,

That the Annual Report of such investing pool contain financial statements that

include such information as the Commission may specify concerning the opera-

tions of the pool in which the commodity pool has invested.

(d) The financial statements in the Annual Report must be presented and

computed in accordance with generally accepted accounting principles consis-

tently applied and must be certified by an independent public accountant. The

certification must be in accordance with §1.16, except that the following require-

ments of that section shall not apply:

(1) The audit objectives of §1.16(d)(1) concerning the periodic computation

of minimum capital and property in segregation;

(2) All other references in §1.16 to the segregation requirements;  and

(3) Sections §1.16(c)(5), (d)(2), (e)(2), and (f).

(e) The Statement of Income (Loss) required by this section must itemize

brokerage commissions, management fees, advisory fees, incentive fees, interest

income and expense, total realized net gain or loss from commodity interest

trading, and change in unrealized net gain or loss on commodity interest positions

during the pool’s fiscal year. Gains and losses on commodity interests need not be

itemized by commodity or by specific delivery or expiration date.
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(f)(1)(i) In the event the commodity pool operator finds that it cannot

distribute the Annual Report for a pool that it operates within the time specified in

paragraph (c) of this section without substantial undue hardship, it may file with

the National Futures Association an application for extension of time to a specified

date not more than 90 calendar days after the date as of which the Annual Report

was to have been distributed. The application must be made by the pool operator

and must:

(A) State the name of the pool for which the application is being made;

(B) State the reasons for the requested extension;

(C) Indicate that the inability to make a timely filing is due to circumstances

beyond the control of the pool operator, if such is the case, and describe briefly the

nature of such circumstances;

(D) Contain an undertaking to file the Annual Report on or before the date

specified in the application; and

(E) Be filed with the National Futures Association prior to the date on which

the Annual Report is due.

(ii) The application must be accompanied by a letter from the independent

public accountant answering the following questions:

(A) What specifically are the reasons for the extension request?

(B) Do you have any indication from the part of your audit completed to date

that would lead you to believe that the commodity pool operator was or is not

meeting the segregation or recordkeeping requirements of this part 4?

(iii) Within ten calendar days after receipt of an application for an extension

of time, the National Futures Association shall:

(A) Notify the commodity pool operator of the grant or denial of the re-

quested extension, or

(B) Indicate to the pool operator that additional time is required to analyze

the request, in which case the amount of time needed will be specified.

(f)(2) In the event a commodity pool operator finds that it cannot obtain

information necessary to prepare certified financial statements for a pool that it

operates within the time specified in either paragraph (c) of this section or

§4.7(b)(3)(i), as a result of the pool investing in another collective investment

vehicle, it may claim an extension of time under the following conditions:

(i) The commodity pool operator must, within 90 calendar days of the end of

the pool’s fiscal year, file a notice with National Futures Association, except as

provided in paragraph (f)(2)(v) of this section.

(ii) The notice must contain the name, main business address, main telephone

number and the National Futures Association registration identification number of

the commodity pool operator, and name and the identification number of the

commodity pool.
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(iii) The notice must state the date by which the Annual Report will be

distributed and filed (the “Extended Date”), which must be no more than 150

calendar days after the end of the pool’s fiscal year.  The Annual Report must be

distributed and filed by the Extended Date.

(iv) The notice must include representations by the commodity pool operator

that:

(A) The pool for which the Annual Report is being prepared has investments

in one or more collective investment vehicles (the “Investments”);

(B) The commodity pool operator has been informed by the certified public

accountant selected to audit the commodity pool’s financial statements that

specified information establishing the value of the Investments is necessary in

order for the accountant to render an opinion on the commodity pool’s financial

statements.  The notice must include the name of the accountant; and

(C) The information specified by the accountant cannot be obtained in

sufficient time for the Annual Report to be prepared, audited, and distributed

before the Extended Date.

(v) For each fiscal year following the filing of the notice described in para-

graph (f)(2)(i) of this section, the commodity pool operator may claim the

extension of time by filing a statement containing the representations specified in

paragraph (f)(2)(iv) of this section, at the same time as the pool’s Annual Report.

(vi) Any notice or statement filed pursuant to paragraph (f)(2) of this section

must be signed by the commodity pool operator in accordance with paragraph

(h) of this section.

(g)(1) A commodity pool operator may initially elect any fiscal year

for a pool, but the first fiscal year may not end more than one year after the pool’s

formation. For purposes of this section, a pool shall be deemed to be formed as of

the date the pool operator first receives funds, securities or other property for the

purchase of an interest in the pool.

(2) If a commodity pool operator elects a fiscal year other than the calendar

year, it must give written notice of the election to all participants and must file the

notice with the Commission within 90 calendar days after the date of the pool’s

formation. If this notice is not given, the pool operator will be deemed to have

elected the calendar year as the pool’s fiscal year.

(3) The commodity pool operator must continue to use the elected fiscal year

for the pool unless it provides written notice of any proposed change to all

participants and files such notice with the Commission at least 90 days before the

change and the Commission does not disapprove the change within 30 days after

the filing of the notice.

(h)(1) Each Account Statement and Annual Report, including an Account

Statement or Annual Report provided pursuant to §4.7(b) or 4.12(b),  must

contain an oath or affirmation that, to the best of the knowledge and belief of the

individual making the oath or affirmation, the information contained in the

- 37 -



document is accurate and complete; Provided, however,  That it shall be unlawful

for the individual to make such oath or affirmation if the individual knows or

should know that any of the information in the document is not accurate and

complete.

(2) There must be typed beneath the signed oath or affirmation:

(i) The name of the individual signing the document;

(ii) The capacity in which he is signing;

(iii) The name of the commodity pool operator for whom he

is signing; and

(iv) The name of the commodity pool for which the document is being

distributed.

(3) Subject to the provisions of paragraph (j) of this section, the oath or

affirmation must be manually signed by a representative duly authorized to bind

the pool operator.

(i) The Account Statement or Annual Report may be distributed to a pool

participant by means of electronic media if the participant so consents; Provided,

That prior to the transmission of any Account Statement or Annual Report by

means of electronic media, a commodity pool operator must disclose to the

participant that it intends to distribute electronically the Account Statement or

Annual Report or both documents, as the case may be, absent objection from the

participant, which objection, if any, the participant must make no later than 10

business days following its receipt of the disclosure.

(j)(1) An Account Statement or Annual Report may contain a facsimile

signature, Provided,  That:

(i) The CPO maintains in accordance with §4.23 the Account Statement or

Annual Report containing the manual signature from which the facsimile signa-

ture was made; and

(ii) The Annual Report the CPO files with a registered futures association is

manually signed.

(2) For each pool for which the CPO distributes an Account Statement or

Annual Report by means of electronic media, the CPO must make and keep in

accordance with §4.23 a manually signed copy of the Statement.

§4.23 Recordkeeping.

Each commodity pool operator registered or required to be registered under

the Act must make and keep the following books and records in an accurate,

current and orderly manner at its main business office and in accordance with

§1.31. All books and records required by this section except those required by

paragraphs (a)(3), (a)(4), (b)(1), (b)(2) and (b)(3) must be made available to

participants for inspection and copying during normal business hours at the main

business office of the pool operator. Upon request, copies must be sent by mail to

any participant within five business days if reasonable reproduction and distribu-

tion costs are paid by the pool participant. If the commodity pool operator’s main
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business office is outside of the United States, its territories or possessions, then

upon the request of a Commission representative, the pool operator must provide

such books and records as requested at the place in the United States, its territories

or possessions designated by the representative within 72 hours after the pool

operator receives the request.

(a) Concerning the commodity pool:

(1) An itemized daily record of each commodity interest transaction of the

pool, showing the transaction date, quantity, commodity interest, and, as applicable,

price or premium, delivery month or expiration date, whether a put or a call, strike

price, underlying contract for future delivery or underlying physical, the futures

commission merchant carrying the account and the introducing broker, if any,

whether the commodity interest was purchased, sold, exercised, or expired, and the

gain or loss realized.

(2) A journal of original entry or other equivalent record showing all receipts

and disbursements of money, securities and other property.

(3) The acknowledgement specified by §4.21(b) for each participant in the

pool.

(4) A subsidiary ledger or other equivalent record for each participant in the

pool showing the participant’s name and address and all funds, securities and

other property that the pool received from or distributed to the participant.

(5) Adjusting entries and any other records of original entry or their equiva-

lent forming the basis of entries in any ledger.

(6) A general ledger or other equivalent record containing details of all asset,

liability, capital, income and expense accounts.

(7) Copies of each confirmation of a commodity interest transaction of the

pool, each purchase and sale statement and each monthly statement for the pool

received from a futures commission merchant.

(8) Cancelled checks, bank statements, journals, ledgers, invoices, computer

generated records, and all other records, data and memoranda prepared or

received in connection with the operation of the pool.

(9) The original or a copy of each report, letter, circular, memorandum,

publication, writing, advertisement or other literature or advice (including the texts

of standardized oral presentations and of radio, television, seminar or similar mass

media presentations) distributed or caused to be distributed by the commodity

pool operator to any existing or prospective pool participant or received by the

pool operator from any commodity trading advisor of the pool, showing the first

date of distribution or receipt if not otherwise shown on the document.

(10) A Statement of Financial Condition as of the close of (i) each regular

monthly period if the pool had net assets of $500,000 or more at the beginning of

the pool’s fiscal year, or (ii) each regular quarterly period for all other pools. The

Statement must be completed within 30 days after the end of that period.
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(11) A Statement of Income (Loss) for the period between (i) the later of:

(A) the date of the most recent Statement of Financial Condition furnished to the

Commission pursuant to §4.22(c), (B) April 1, 1979 or (C) the formation of the

pool, and (ii) the date of the Statement of Financial Condition required by

paragraph (a)(10) of this section. The Statement must be completed within

30 days after the end of that period.

(b) Concerning the commodity pool operator:

(1) An itemized daily record of each commodity interest transaction of the

commodity pool operator and each principal thereof, showing the transaction

date, quantity, commodity interest, and, as applicable, price or premium, delivery

month or expiration date, whether a put or a call, strike price, underlying contract

for future delivery or underlying physical, the futures commission merchant

carrying the account and the introducing broker, if any whether the commodity

interest was purchased, sold, exercised, or expired, and the gain or loss realized.

(2) Each confirmation of a commodity interest transaction, each purchase

and sale statement and each monthly statement furnished by a futures commis-

sion merchant to (i) the commodity pool operator relating to a personal account

of the pool operator, and (ii) each principal of the pool operator relating to a

personal account of such principal.

(3) Books and records of all other transactions in all other activities in which

the pool operator engages. Those books and records must include cancelled

checks, bank statements, journals, ledgers, invoices, computer generated records

and all other records, data and memoranda which have been prepared in the

course of engaging in those activities.

§4.24 General disclosures required.

Except as otherwise provided herein, a Disclosure Document must include

the following information.

(a) Cautionary Statement.  The following Cautionary Statement must be

prominently displayed on the cover page of the Disclosure Document.

THE COMMODITY FUTURES TRADING COMMISSION HAS NOT PASSED

UPON THE MERITS OF PARTICIPATING IN THIS POOL NOR HAS THE COMMIS-

SION PASSED ON THE ADEQUACY OR ACCURACY OF THIS DISCLOSURE

DOCUMENT.

(b) “Risk Disclosure Statement.” (1) The following Risk Disclosure Statement

must be prominently displayed immediately following any disclosures required to

appear on the cover page of the Disclosure Document as provided by the

Commission, by any applicable federal or state securities laws and regulations or

by any applicable laws of non-United States jurisdictions.

RISK DISCLOSURE STATEMENT

YOU SHOULD CAREFULLY CONSIDER WHETHER YOUR FINANCIAL

CONDITION PERMITS YOU TO PARTICIPATE IN A COMMODITY POOL. IN SO

DOING, YOU SHOULD BE AWARE THAT FUTURES AND OPTIONS TRADING CAN

QUICKLY LEAD TO LARGE LOSSES AS WELL AS GAINS. SUCH TRADING LOSSES
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CAN SHARPLY REDUCE THE NET ASSET VALUE OF THE POOL AND CONSE-

QUENTLY THE VALUE OF YOUR INTEREST IN THE POOL. IN ADDITION, RE-

STRICTIONS ON REDEMPTION MAY AFFECT YOUR ABILITY TO WITHDRAW

YOUR PARTICIPATION IN THE POOL.

FURTHER, COMMODITY POOLS MAY BE SUBJECT TO SUBSTANTIAL

CHARGES FOR MANAGEMENT, AND ADVISORY AND BROKERAGE FEES. IT MAY

BE NECESSARY FOR THOSE POOLS THAT ARE SUBJECT TO THESE CHARGES TO

MAKE SUBSTANTIAL TRADING PROFITS TO AVOID DEPLETION OR EXHAUS-

TION OF THEIR ASSETS. THIS DISCLOSURE DOCUMENT CONTAINS A COM-

PLETE DESCRIPTION OF EACH EXPENSE TO BE CHARGED THIS POOL AT PAGE

(insert page number) AND A STATEMENT OF THE PERCENTAGE RETURN

NECESSARY TO BREAK EVEN, THAT IS, TO RECOVER THE AMOUNT OF YOUR

INITIAL INVESTMENT, AT PAGE (insert page number).

THIS BRIEF STATEMENT CANNOT DISCLOSE ALL THE RISKS AND OTHER

FACTORS NECESSARY TO EVALUATE YOUR PARTICIPATION IN THIS COMMOD-

ITY POOL. THEREFORE, BEFORE YOU DECIDE TO PARTICIPATE IN THIS COM-

MODITY POOL, YOU SHOULD CAREFULLY STUDY THIS DISCLOSURE DOCU-

MENT, INCLUDING A DESCRIPTION OF THE PRINCIPAL RISK FACTORS OF THIS

INVESTMENT, AT PAGE (insert page number).

(2) If the pool may trade foreign futures or options contracts, the Risk

Disclosure Statement must further state:

YOU SHOULD ALSO BE AWARE THAT THIS COMMODITY POOL MAY TRADE

FOREIGN FUTURES OR OPTIONS CONTRACTS.  TRANSACTIONS ON MARKETS

LOCATED OUTSIDE THE UNITED STATES, INCLUDING MARKETS FORMALLY

LINKED TO A UNITED STATES MARKET, MAY BE SUBJECT TO REGULATIONS

WHICH OFFER DIFFERENT OR DIMINISHED PROTECTION TO THE POOL  AND

ITS PARTICIPANTS, FURTHER, UNITED STATES REGULATORY AUTHORITIES

MAY BE UNABLE TO COMPEL THE ENFORCEMENT OF THE RULES OF REGULA-

TORY AUTHORITIES OR MARKETS IN NON-UNITED STATES JURISDICTIONS

WHERE TRANSACTIONS FOR THE POOL MAY BE EFFECTED.

(3) If the potential liability of a participant in the pool is greater than the

amount of the participant’s contribution for the purchase of an interest in the pool

and the profits earned thereon, whether distributed or not, the commodity pool

operator must make the following additional statement in the Risk Disclosure

Statement, to be prominently disclosed as the last paragraph thereof:

ALSO, BEFORE YOU DECIDE TO PARTICIPATE IN THIS POOL, YOU SHOULD

NOTE THAT YOUR POTENTIAL LIABILITY AS A PARTICIPANT IN THIS POOL

FOR TRADING LOSSES AND OTHER EXPENSES OF THE POOL IS NOT LIMITED

TO THE AMOUNT OF YOUR CONTRIBUTION FOR THE PURCHASE OF AN

INTEREST IN THE POOL  AND ANY PROFITS EARNED THEREON. A COMPLETE

DESCRIPTION OF THE LIABILITY OF A PARTICIPANT IN THIS POOL IS EX-

PLAINED MORE FULLY IN THIS DISCLOSURE DOCUMENT.

(c) Table of contents.  A table of contents showing, by subject matter, the

location of the disclosures made in the Disclosure Document must appear

immediately following the Risk Disclosure Statement.
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(d) Information required in the forepart of the Disclosure Document.

(1) The name, address of the main business office, main business telephone

number and form of organization of the pool. If the mailing address of the main

business office is a post office box number or is not within the United States, its

territories or possessions, the pool operator must state where the pool’s books

and records will be kept and made available for inspection;

(2) The name, address of the main business office, main business telephone

number and form of organization of the commodity pool operator. If the mailing

address of the main business office is a post office box number or is not within the

United States, its territories or possessions, the pool operator must state where

its books and records will be kept and made available for inspection;

(3) As applicable, a statement that the pool is:

(i) Privately offered pursuant to section 4(2) of the Securities Act of 1933, as

amended (15 U.S.C. 77d(2)), or pursuant to Regulation D thereunder (17 CFR

230.501 et seq.);

(ii) A multi-advisor pool as defined in §4.10(d)(2);

(iii) A principal-protected pool as defined in §4.10(d)(3); or

(iv) Continuously offered. If the pool is not continuously offered, the closing

date of the offering must be disclosed.

(4) The date when the commodity pool operator first intends to use the

Disclosure Document; and

(5) The break-even point per unit of initial investment, as specified in §4.10(j).

(e) Persons to be identified.  The names of the following persons:

(1) Each principal of the pool operator;

(2) The pool’s trading manager, if any, and each principal thereof;

(3) Each major investee pool, the operator of such investee pool, and each

principal of the operator thereof;

(4) Each major commodity trading advisor and each principal thereof;

(5) Which of the foregoing persons will make trading decisions for the pool;

and

(6) If known, the future commission merchant through which the pool will

execute its trades, and, if applicable, the introducing broker through which the

pool will introduce its trades to the futures commission merchant.

(f) Business background. (1) The business background, for the five years

preceding the date of the Disclosure Document, of:

(i) The commodity pool operator;

(ii) The pool’s trading manager, if any;

(iii) Each major commodity trading advisor;
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(iv) The operator of each major investee pool; and

(v) Each principal of the foregoing persons who participates in making

trading or operational decisions for the pool or who supervises persons so

engaged, including, without limitation, the officers and directors of such persons.

(2) The pool operator must include in the description of the business back-

ground of each person identified in §4.24(f)(1) the name and main business of

that person’s employers, business associations or business ventures and the nature

of the duties performed by such person for such employers or in connection

with such business associations or business ventures. The location in the Disclosure

Document of any required past performance disclosure for such person must be

indicated.

(g) Principal risk factors.   A discussion of the principal risk factors of

participation in the offered pool. This discussion must include, without limitation,

risks relating to volatility, leverage, liquidity, and counterparty creditworthiness, as

applicable to the types of trading programs to be followed, trading structures to

be employed and investment activity expected to be engaged in by the offered

pool.

(h) Investment program and use of proceeds.   The pool operator must

disclose the following:

(1) The types of commodity interests and other interests which the pool will

trade, including;

(i) The approximate percentage of the pool’s assets that will be used to trade

commodity interest, securities and other types of interests, categorized by type of

commodity or market sector, type of security (debt, equity, preferred equity),

whether traded or listed on a regulated exchange market, maturity ranges and

investment rating, as applicable;

(ii) The extent to which such interests are subject to state or federal regulation,

regulation by a non-United States jurisdiction or rules of a self-regulatory organiza-

tion;

(iii) (A) The custodian or other entity (e.g., bank or broker- dealer) which will

hold such interests; and

(B) If such interests will be held or if pool assets will be invested in a non-

United States jurisdiction, the jurisdiction in which such interests or assets will be

held or invested.

(2) A description of the trading and investment programs and policies that

will be followed by the offered pool, and any material restrictions or limitations on

trading required by the pool’s organizational documents or otherwise.  This

description must include, if applicable, an explanation of the systems used to

select commodity trading advisors, investee pools and types of investment activity

to which pool assets will be committed;

(3) (i) A summary description of the pool’s major commodity trading

advisors, including their respective percentage allocations of pool assets, a descrip-

tion of the nature and operation of the trading programs such advisors will follow,
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including the types of interests traded pursuant to such programs, and each

advisor’s historical experience trading such program including material informa-

tion as to volatility, leverage and rates of return and the length of time during

which the advisor has traded such program;

(ii) A summary description of the pool’s major investee pools or funds,

including their respective percentage allocations of pool assets and a description

of the nature and operation of such investee pools and funds, including for each

investee pool or fund the types of interests traded, material information as to

volatility, leverage and rates of return for such investee pool or fund and the period

of its operation; and

(4)(i) The manner in which the pool will fulfill its margin requirements and

the approximate percentage of the pool’s assets that will be held in segregation

pursuant to the Act and the Commission’s regulations thereunder;

(ii) If the pool will fulfill its margin requirements with other than cash

deposits, the nature of such deposits; and

(iii) If assets deposited by the pool as margin generate income, to whom that

income will be paid.

(i) Fees and expenses. (1) The Disclosure Document must include a complete

description of each fee, commission and other expense which the commodity pool

operator knows or should know has been incurred by the pool for its preceding

fiscal year and is expected to be incurred by the pool in its current fiscal year,

including fees or other expenses incurred in connection with the pool’s participa-

tion in investee pools and funds.

(2) This description must include, without limitation:

(i) Management fees;

(ii) Brokerage fees and commissions, including interest income paid to futures

commission merchants;

(iii) Fees and commissions paid in connection with trading advice provided to

the pool;

(iv) Fees and expenses incurred within investments in investee pools, investee

funds and other collective investment vehicles, which fees and expenses must be

disclosed eparately for each investment tier;

(v) Incentive fees;

(vi) Any allocation to the commodity pool operator, or any agreement or

understanding which provides the commodity pool operator with the right to

receive a distribution, where such allocation or distribution is greater than a pro

rata share of the pool’s profits based on the percentage of capital contributions

made by the commodity pool operator;

(vii) Commissions or other benefits, including trailing commissions paid or

that may be paid or accrue, directly or indirectly, to any person in connection with

the solicitation of participations in the pool;
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(viii) Professional and general administrative fees and expenses, including

legal and accounting fees and office supplies expenses;

(ix) Organizational and offering expenses;

(x) Clearance fees and fees paid to national exchanges and self-regulatory

organizations;

(xi) For principal-protected pools, any direct or indirect costs to the pool

associated with providing the protection feature, as referred to in paragraph

(o)(3) of this section; and

(xii) Any other direct or indirect cost.

(3) Where any fee, commission or other expense is determined by reference

to a base amount including, but not limited to, “net assets,”  “allocation of assets,”

“gross profits,” “net profits,” or “net gains,” the pool operator must explain how

such base amount will be calculated, in a manner consistent with calculation of the

break-even point.

(4) Where any fee, commission or other expense is based on an increase in the

value of the pool, the pool operator must specify how the increase is calculated,

the period of time during which the increase is calculated, the fee, commission or

other expenses to be charged at the end of that period and the value of the pool

at which payment of the fee, commission or other expense commences.

(5) Where any fee, commission or other expense of the pool has been paid or

is to be paid by a person other than the pool, the pool operator must disclose the

nature and amount thereof and the person who paid or who is expected to pay it.

(6) The pool operator must provide, in a tabular format, an analysis setting

forth how the break-even point for the pool was calculated. The analysis must

include all fees, commissions and other expenses of the pool, as set forth in

§4.24(i)(2).

(j) Conflicts of interest. (1) A full description of any actual or potential

conflicts of interest regarding any aspect of the pool on the part of:

(i) The commodity pool operator;

(ii) The pool’s trading manager, if any;

(iii) Any major commodity trading advisor;

(iv) The commodity pool operator of any major investee pool;

(v) Any principal of the persons described in paragraphs (j)(1)(i), (ii), (iii) and

(iv) of this section; and

(vi) Any other person providing services to the pool or soliciting participants

for the pool.

(2) Any other material conflict involving the pool.

(3) Included in the description of such conflicts must be any arrangement

whereby a person may benefit, directly or indirectly, from the maintenance of the

pool’s account with the futures commission merchant or from the introduction of
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the pool’s account to a futures commission merchant by an introducing broker

(such as payment for order flow or soft dollar arrangements) or from an invest-

ment of pool assets in investee pools or funds or other investments.

(k) Related party transactions.  A full description, including a discussion of

the costs thereof to the pool, of any material transactions or arrangements for

which there is no publicly disseminated price between the pool and any person

affiliated with a person providing services to the pool.

(l) Litigation. (1) Subject to the provisions of §4.24(l)(2), any material

administrative, civil or criminal action, whether pending or concluded, within five

years preceding the date of the Document, against any of the following persons;

Provided, however,  That a concluded action that resulted in an adjudication on

the merits in favor of such person need not be disclosed:

(i) The commodity pool operator, the pool’s trading manager, if any, the pool’s

major commodity trading advisors, and the operators of the pool’s major investee

pools;

(ii) any principal of the foregoing; and

(iii) The pool’s futures commission merchants and introducing brokers, if any.

(2) With respect to a futures commission merchant or an introducing broker,

an action will be considered material if:

(i) The action would be required to be disclosed in the notes to the futures

commission merchant’s or introducing broker’s financial statements prepared

pursuant to generally accepted accounting principles;

(ii) The action was brought by the Commission; Provided,however,  That a

concluded action that did not result in civil monetary penalties exceeding $50,000

need not be disclosed unless it involved allegations of fraud or other willful

misconduct; or

(iii) The action was brought by any other federal or state regulatory agency, a

non-United States regulatory agency or a self-regulatory organization and involved

allegations of fraud or other willful misconduct.

(m) Trading for own account. If the commodity pool operator, the pool’s

trading manager, any of the pool’s commodity trading advisors or any principal

thereof trades or intends to trade commodity interests for its own account, the

pool operator must disclose whether participants will be permitted to inspect the

records of such persons’ trades and any written policies related to such trading.

(n) Performance disclosures. Past performance must be disclosed as set forth

in §4.25.

(o) Principal-protected pools. If the pool is a principal-protected pool as

defined in §4.10(d)(3), the commodity pool operator must:

(1) Describe the nature of the principal protection feature intended to be

provided, the manner by which such protection will be achieved, including sources

of funding, and what conditions must be satisfied for participants to receive the

benefits of such protection;
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(2) Specify when the protection feature becomes operative; and

(3) Disclose, in the break-even analysis required by §4.24(i)(6), the costs of

purchasing and carrying the assets to fund the principal protection feature or

other limitation on risk, expressed as a percentage of the price of a unit of

participation.

(p) Transferability and redemption. (1) A complete description of any

restrictions upon the transferability of a participant’s interest in the pool; and

(2) A complete description of the frequency, timing and manner in which a

participant may redeem interests in the pool. Such description must specify:

(i) How the redemption value of a participant’s interest will be calculated;

(ii) The conditions under which a participant may redeem its interest, includ-

ing the cost associated therewith, the terms of any notification required and the

time between the request for redemption and payment;

(iii) Any restrictions on the redemption of a participant’s interest, including

any restrictions associated with the pool’s investments; and

(iv) Any liquidity risks relative to the pool’s redemption capabilities.

(q) Liability of pool participants.  The extent to which a participant may be

held liable for obligations of the pool in excess of the funds contributed by the

participant for the purchase of an interest in the pool.

(r) Distribution of profits and taxation. (1) The pool’s policies with respect

to the payment of distributions from profits or capital and the frequency of such

payments;

(2) The federal income tax effects of such payments for a participant, includ-

ing a discussion of the federal income tax laws applicable to the form of organiza-

tion of the pool and to such payments therefrom; and

(3) If a pool is specifically structured to accomplish certain federal income tax

objectives, the commodity pool operator must explain those objectives, the

manner in which they will be achieved and any risks relative thereto.

(s) Inception of trading and other information. (1) The minimum aggre-

gate subscriptions that will be necessary for the pool to commence trading

commodity interests;

(2) The minimum and maximum aggregate subscriptions that may be

contributed to the pool;

(3) The maximum period of time the pool will hold funds prior to the

commencement of trading commodity interests;

(4) The disposition of funds received if the pool does not receive the necessary

amount to commence trading, including the period of time within which the

disposition will be made; and

(5) Where the pool operator will deposit funds received prior to the com-

mencement of trading by the pool, and a statement specifying to whom any

income from such deposits will be paid.
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(t) Ownership in pool.   The extent of any ownership or beneficial interest in

the pool held by the following:

(1) The commodity pool operator;

(2) The pool’s trading manager, if any;

(3) The pool’s major commodity trading advisors;

(4) The operators of the pool’s major investee pools; and

(5) Any principal of the foregoing.

(u) Reporting to pool participants.  A statement that the commodity pool

operator is required to provide all participants with monthly or quarterly (which-

ever applies) statements of account and with an annual report containing financial

statements certified by an independent public accountant.

(v) Supplemental information. If any information, other than that required

by Commission rules, the antifraud provisions of the Act, other federal or state laws

or regulations, rules of a self-regulatory agency or laws of a non-United States

jurisdiction, is provided, such information:

(1) May not be misleading in content or presentation or inconsistent with

required disclosures;

(2) Is subject to the antifraud provisions of the Act and Commission rules and

to rules regarding the use of promotional material promulgated by a registered

futures association pursuant to section 17(j) of the Act; and

(3) Must be placed as follows, unless otherwise specified by Commission

rules, provided that where a two-part document is used pursuant to rules promul-

gated by a registered futures association pursuant to Section 17(j) of the Act, all

supplemental information must be provided in the second part of the two-part

document:

(i) Supplemental performance information (not including proprietary trading

results as defined in §4.25(a)(8), or hypothetical, extracted, pro forma or simulated

trading results) must be placed after all specifically required performance

information; Provided, however,  That required volatility disclosure may be

included with the related required performance disclosure;

(ii) Supplemental non-performance information relating to a required

disclosure may be included with the related required disclosure; and

(iii) Other supplemental information may be included after all required

disclosures; Provided, however,  That any proprietary trading results as defined in

§4.25(a)(8), and any hypothetical, extracted, pro forma or simulated trading

results included in the Disclosure Document must appear as the last disclosure

therein following all required and non-required disclosures.

(w) Material information. Nothing set forth in §4.21, §4.24, §4.25 or §4.26

shall relieve a commodity pool operator from any obligation under the Act or the

regulations thereunder, including the obligation to disclose all material information

to existing or prospective pool participants even if the information is not specifi-

cally required by such sections.
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§4.25 Performance disclosures.

(a) General principles-—(1) Capsule performance information-—(i) For

pools. Unless otherwise specified, disclosure of the past performance of a pool

must include the following information. Amounts shown must be net of any fees,

expenses or allocations to the commodity pool operator.

(A) The name of the pool;

(B) A statement as to whether the pool is:

(1) Privately offered pursuant to section 4(2) of the Securities Act of 1933, as

amended (15 U.S.C. 77d(2)), or pursuant to Regulation D thereunder (17 CFR

230.501 et seq.);

(2) A multi-advisor pool as defined in Sec. 4.10(d)(2); and

(3) A principal-protected pool as defined in Sec. 4.10(d)(3);

(C) The date of inception of trading;

(D) The aggregate gross capital subscriptions to the pool;

(E) The pool’s current net asset value;

(F) The largest monthly draw-down during the most recent five calendar years

and year-to-date, expressed as a percentage of the pool’s net asset value and

indicating the month and year of the draw-down (the capsule must include a

definition of “draw-down” that is consistent with Sec. 4.10(k));

(G) The worst peak-to-valley draw-down during the most recent five calendar

years and year-to-date, expressed as a percentage of the pool’s net asset value and

indicating the months and year of the draw-down; and

(H) Subject to Sec. 4.25(a)(2) for the offered pool, the annual and year-to-date

rate of return for the pool for the most recent five calendar years and year-to-date,

computed on a compounded monthly basis;

(ii) For accounts. Disclosure of the past performance of an account required

under this Sec. 4.25 must include the following capsule performance information:

(A) The name of the commodity trading advisor or other person trading the

account and the name of the trading program;

(B) The date on which the commodity trading advisor or other person trading

the account began trading client accounts and the date when client funds began

being traded pursuant to the trading program;

(C) The number of accounts directed by the commodity trading advisor or

other person trading the account pursuant to the trading program specified, as of

the date of the Disclosure Document;

(D)(1) The total assets under the management of the commodity trading

advisor or other person trading the account, as of the date of the Disclosure

Document; and

(2) The total assets traded pursuant to the trading program specified, as of the

date of the Disclosure Document;
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(E) The largest monthly draw-down for the trading program specified during the

most recent five calendar years and year-to-date expressed as a percentage of client

funds, and indicating the month and year of the draw-down;

(F) The worst peak-to-valley draw-down for the trading program specified

during the most recent five calendar years and year-to-date, expressed as a percent-

age of net asset value and indicating the months and year of the draw-down; and

(G) The annual and year-to-date rate-of-return for the program specified,

computed on a compounded monthly basis.

(H) Partially-funded accounts directed by a commodity trading advisor may be

presented in accordance with §4.35(a)(7).

(2) Additional requirements with respect to the offered pool.  (i) The perfor-

mance of the offered pool must be identified as such and separately presented first;

(ii) The rate of return of the offered pool must be presented on a monthly basis

for the period specified in Sec. 4.25(a)(5), either in a numerical table or in a bar graph;

(iii) A bar graph used to present monthly rates of return for the offered pool:

(A) Must show percentage rate of return on the vertical axis and one-month

increments on the horizontal axis;

(B) Must be scaled in such a way as to clearly show month-to-month differences

in rates of return; and

(C) Must separately display numerical percentage annual rates of return for the

period covered by the bar graph; and

(iv) The pool operator must make available upon request to prospective and

existing participants all supporting data necessary to calculate monthly rates of

return for the offered pool as specified in Sec. 4.25(a)(7), for the period specified in

Sec. 4.25(a)(5).

(3) Additional requirements with respect to pools other than the offered

pool. With respect to pools other than the offered pool for which past performance is

required to be presented under this section:

(i) Performance data for pools of the same class as the offered pool must be

presented following the performance of the offered pool, on a pool-by-pool basis.

(ii) Pools of a different class than the offered pool must be presented less

prominently and, unless such presentation would be misleading, may be presented in

composite form; Provided, however, that:

(A) The Disclosure Document must disclose how the composite was developed;

(B) Pools of different classes or pools with materially different rates of return

may not be presented in the same composite.

(iii) For the purpose of Sec. 4.25(a)(3)(ii), the following, without limitation, shall

be considered pools of different classes: Pools privately offered pursuant to section

4(2) of the Securities Act of 1933, as amended (15 U.S.C. 77d(2)), or pursuant to
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Regulation D thereunder (17 CFR 230.501 et seq.), and public offerings; and

principal-protected and non-principal-protected pools. Multi-advisor pools as

defined in Sec. 4.10(d)(2) will be presumed to have materially different rates of

return from those of non-multi-advisor pools absent evidence sufficient to demon-

strate otherwise.

(iv) Material differences among the pools for which past performance is

disclosed, including, without limitation, differences in leverage and use of different

trading programs, must be described.

(4) Additional requirements with respect to accounts.  (i) Unless such

presentation would be misleading, past performance of accounts required to be

presented under this section may be presented in composite form on a program-

by-program basis using the format set forth in Sec. 4.25(a)(1)(ii).

(ii) Accounts that differ materially with respect to rates of return may not be

presented in the same composite.

(iii) The commodity pool operator must disclose all material differences

among accounts included in a composite.

(5) Time period for required performance.  All required performance

information must be presented for the most recent five calendar years and year-to-

date or for the life of the pool, account or trading program, if less than five years.

(6) Trading programs. If the offered pool will use any of the trading pro-

grams for which past performance is required to be presented, the Disclosure

Document must so indicate.

(7) Calculation of, and recordkeeping concerning, performance information.

(i) All performance information presented in a Disclosure Document, including

performance information contained in any capsule and performance information

not specifically required by Commission rules, must be current as of a date not

more than three months preceding the date of the Document, and must be

supported by the following amounts, calculated on an accrual basis of accounting

in accordance with generally accepted accounting principles, as specified below or

by a method otherwise approved by the Commission.

(A) The beginning net asset value for the period, which shall be the same as

the previous period’s ending net asset value;

(B) All additions, whether voluntary or involuntary, during the period;

(C) All withdrawals and redemptions, whether voluntary or involuntary, during

the period;

(D) The net performance for the period, which shall represent the change in

the net asset value net of additions, withdrawals, and redemptions;

(E) The ending net asset value for the period, which shall represent the

beginning net asset value plus or minus additions, withdrawals, redemptions and

net performance;

- 51 -



(F) The rate of return for the period, which shall be calculated by dividing the net

performance by the beginning net asset value or by a method otherwise approved by

the Commission; and

(G) The number of units outstanding at the end of the period, if applicable.

(ii) All supporting documents necessary to substantiate the computation of such

amounts must be maintained in accordance with Sec. 1.31.

(8) Proprietary trading results. (i) Proprietary trading results may not be

included in a Disclosure Document unless such performance is prominently labeled

as proprietary and is set forth separately after all disclosures in accordance with Sec.

4.24(v), together with a discussion of any differences between such performance and

the performance of the offered pool, including, but not limited to, differences in costs,

leverage and trading methodology.

(ii) For the purposes of Sec. 4.24(v) and this Sec. 4.25(a), proprietary trading

results means the performance of any pool or account in which fifty percent or more

of the beneficial interest is owned or controlled by:

(A) The commodity pool operator, trading manager (if any), commodity trading

advisor or any principal thereof;

(B) An affiliate or family member of the commodity pool operator, trading

manager (if any) or commodity trading advisor; or

(C) Any person providing services to the pool.

(9) Required legend.  Any past performance presentation, whether or not

required by Commission rules, must be preceded by the following statement, promi-

nently displayed:

PAST PERFORMANCE IS NOT NECESSARILY INDICATIVE OF FUTURE RESULTS.

(b) Performance disclosure when the offered pool has at least a three-year

operating history.  The commodity pool operator must disclose the performance of

the offered pool, in accordance with paragraphs (a)(1)(i) (A) through (H) and (a)(2)

of this Sec. 4.25, where:

(1) The offered pool has traded commodity interests for three years or more; and

(2) For at least such three-year period, seventy-five percent or more of the

contributions to the pool were made by persons unaffiliated with the commodity

pool operator, the trading manager (if any), the pool’s commodity trading advisors, or

the principals of any of the foregoing.

(c) Performance disclosure when the offered pool has less than a three-year

operating history.—(1) Offered pool performance. —(i) The commodity pool

operator must disclose the performance of the offered pool, in accordance with

paragraphs (a)(1)(i)(A) through (H) and (a)(2) of this Sec. 4.25; or

(ii) If the offered pool has no operating history, the pool operator must promi-

nently display the following statement:

THIS POOL HAS NOT COMMENCED TRADING AND DOES NOT HAVE ANY PER-

FORMANCE HISTORY.
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(2) Other performance of commodity pool operator.  (i)(A) Except as

provided in Sec. 4.25(a)(8), the commodity pool operator must disclose, for the

period specified by Sec. 4.25(a)(5), the performance of each other pool operated

by the pool operator (and by the trading manager if the offered pool has a trading

manager) in accordance with paragraphs (a)(1)(i) (C) through (H) and (a)(3) of

this Sec. 4.25, and the performance of each other account traded by the pool

operator (and by the trading manager if the offered pool has a trading manager)

in accordance with paragraphs (a)(1)(ii) (C) through (G) of this Sec. 4.25. If the

trading manager has been delegated complete authority for the offered pool’s

trading, and the trading manager’s performance is not materially different from

that of the pool operator, the performance of the other pools operated by and

accounts traded by the pool operator is not required to be disclosed.

(B) In addition, if the pool operator, or if applicable, the trading manager, has

not operated for at least three years any commodity pool in which seventy-five

percent or more of the contributions to the pool were made by persons unaffili-

ated with the commodity pool operator, the trading manager, the pool’s commod-

ity trading advisors or their respective principals, the pool operator must also

disclose the performance of each other pool operated by and account traded by

the trading principals of the pool operator (and of the trading manager, as

applicable) unless such performance does not differ in any material respect from

the performance of the offered pool and the pool operator (and trading manager,

if any) disclosed in the Disclosure Document.

(ii) If neither the pool operator or trading manager (if any), nor any of its

trading principals has operated any other pools or traded any other accounts, the

pool operator must prominently display the following statement: NEITHER THIS

POOL OPERATOR (TRADING MANAGER, IF APPLICABLE) NOR ANY OF ITS

TRADING PRINCIPALS HAS PREVIOUSLY OPERATED ANY OTHER POOLS OR

TRADED ANY OTHER ACCOUNTS. If the commodity pool operator or trading

manager, if applicable, is a sole proprietorship, reference to its trading principals

may be deleted from the prescribed statement.

(3) Major commodity trading advisor performance.  (i) The commodity

pool operator must disclose the perfor- mance of any accounts (including pools)

directed by a major commodity trading advisor in accordance with paragraphs

(a)(1)(ii) (C) through (G) of this Sec. 4.25.

(ii) If a major commodity trading advisor has not previously traded accounts,

the pool operator must prominently display the following statement:

(name of the major commodity trading advisor), A COMMODITY TRADING

ADVISOR THAT HAS DISCRETIONARY TRADING AUTHORITY OVER (percentage

of the pool’s funds available for commodity interest trading allocated to that

trading advisor) PERCENT OF THE POOL’S FUTURES AND COMMODITY

OPTION TRADING HAS NOT PREVIOUSLY DIRECTED ANY ACCOUNTS.

(4) Major investee pool performance.  (i) The commodity pool operator

must disclose the performance of any major investee pool.
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(ii) If a major investee pool has not commenced trading, the pool operator must

prominently display the following statement:

(name of the major investee pool),  AN INVESTEE POOL THAT IS ALLOCATED

(percentage of the pool assets allocated to that investee pool) PERCENT OF THE

POOL’S ASSETS HAS NOT COMMENCED TRADING.

(5) Other commodity trading advisor and investee pool performance.  With

respect to commodity trading advisors and investee pools for which performance is

not required to be disclosed pursuant to Sec. 4.25(c) (3) and (4), the pool operator

must provide a summary description of the performance history of each of such

advisors and pools including the following information, provided that where the pool

operator uses a two-part document pursuant to the rules promulgated by a regis-

tered futures association pursuant to Section 17(j) of the Act, such summary descrip-

tion may be provided in the second part of the two- part document:

(i) Monthly return parameters (highs and lows);

(ii) Historical volatility and degree of leverage; and

(iii) Any material differences between the performance of such advisors and

pools as compared to that of the offered pool’s major trading advisors and major

investee pools.

§4.26 Use, amendment and filing of Disclosure Document.

(a)(1) Subject to paragraph (c) of this section, all information contained in the

Disclosure Document and, where used, profile document, must be current as of the

date of the Document; Provided, however, that performance information may be

current as of a date not more than three months prior to the date of the Document.

(2) No commodity pool operator may use a Disclosure Document or profile

document dated more than nine months prior to the date of its use.

(b) The commodity pool operator must attach to the Disclosure Document the

most current Account Statement and Annual Report for the pool required to be

distributed in accordance with Sec. 4.22; Provided, however, that in lieu of the most

current Account Statement the commodity pool operator may provide performance

information for the pool current as of a date not more than sixty days prior to the

date on which the Disclosure Document is distributed and covering the period since

the most recent performance information contained in the Disclosure Document.

(c)(1) If the commodity pool operator knows or should know that the Disclo-

sure Document or profile document is materially inaccurate or incomplete in any

respect, it must correct that defect and must distribute the correction to:

(i) All existing pool participants within 21 calendar days of the date upon which

the pool operator first knows or has reason to know of the defect; and

(ii) Each previously solicited prospective pool participant prior to accepting or

receiving funds, securities or other property from any such prospective participant.

(2) The pool operator may furnish the correction by any of the following means:

(i) An amended Disclosure Document or profile document;
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(ii) With respect to a hard copy of the Disclosure Document, a sticker affixed

to the Disclosure Document; or

(iii) Other similar means.

(3) The pool operator may not use the Disclosure Document or profile

document until such correction has been made.

(d) Except as provided by Sec. 4.8:

(1) The commodity pool operator must file with the National Futures Associa-

tion one copy of the Disclosure Document and, where used, profile document for

each pool that it operates or that it intends to operate not less than 21 calendar

days prior to the date the pool operator first intends to deliver such Document or

documents to a prospective participant in the pool; and

(2) The commodity pool operator must file with the National Futures Associa-

tion one copy of the subsequent amendments to the Disclosure Document and,

where used, profile document for each pool that it operates or that it intends to

operate within 21 calendar days of the date upon which the pool operator first

knows or has reason to know of the defect requiring the amendment.
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§4.30 Prohibited activities.

No commodity trading advisor may solicit, accept or receive from an existing or

prospective client funds, securities or other property in the trading advisor’s name

(or extend credit in lieu thereof) to purchase, margin, guarantee or secure any

commodity interest of the client; Provided, however,  That this section shall not apply

to a future commission merchant that is registered as such under the Act or to a

leverage transaction merchant that is registered as a commodity trading advisor

under the Act.

§4.31 Required delivery of Disclosure Document to prospective clients.

(a) No commodity trading advisor registered or required to be registered under

the Act may solicit a prospective client, or enter into an agreement with a prospective

client to direct the client’s commodity interest account or to guide the client’s

commodity interest trading by means of a systematic program that recommends

specific transactions, unless the commodity trading advisor, at or before the time it

engages in the solicitation or enters into the agreement (whichever is earlier), delivers

or causes to be delivered to the prospective client a Disclosure Document for the

trading program pursuant to which the trading advisor seeks to direct the client’s

account or to guide the client’s trading, containing the information set forth in Secs.

4.34 and 4.35.

(b) The commodity trading advisor may not enter into an agreement with a

prospective client to direct the client’s commodity interest account or to guide the

client’s commodity interest trading unless the trading advisor first receives from the

prospective client an acknowledgment signed and dated by the prospective client

stating that the client received a Disclosure Document for the trading program

pursuant to which the trading advisor will direct his account or will guide his trading.

Where a Disclosure Document is delivered to a prospective client by electronic

means, in lieu of a manually signed and dated acknowledgment the trading advisor

may establish receipt by electronic means that use a unique identifier to confirm the

identity of the recipient of such Disclosure Document, Provided, however, That the

requirement of Sec. 4.33(a)(2) to retain the acknowledgment specified in this

paragraph (b) applies equally to such substitute evidence of receipt, which must be

retained either in hard copy form or in another form approved by the Commission.

§4.32 Trading on a Registered Derivatives Transaction Execution Facility
for Non-Institutional Customers.

a) A registered commodity trading advisor may enter trades on or subject to the

rules of a registered derivatives transaction execution facility on behalf of a client who

does not qualify as an “institutional customer” as defined in Sec. 1.3(g) of this chapter,

provided that the trading advisor:

(1) Directs the client’s commodity interest account;

(2) Directs accounts containing total assets of not less than $25,000,000 at the

time the trade is entered; and

(3) Discloses to the client that the trading advisor may enter trades on or subject

to the rules of a registered derivatives transaction execution facility on the client’s

behalf.
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(b) The commodity interest account of a client described in paragraph (a) of

this section must be carried by a registered futures commission merchant.

§4.33 Recordkeeping.

Each commodity trading advisor registered or required to be registered under

the Act must make and keep the following books and records in an accurate,

current and orderly manner at its main business office and in accordance with Sec.

1.31. If the commodity trading advisor’s main business office is located outside the

United States, its territories or possessions, then upon the request of a Commission

representative the trading advisor must provide such books and records as

requested at the place designated by the representative in the United States, its

territories or possessions within 72 hours after receipt of the request.

(a) Concerning the clients and subscribers of the commodity trading advisor:

(1) The name and address of each client and each subscriber.

(2) The acknowledgement specified in Sec. 4.31(b).

(3) All powers of attorney and other documents, or copies thereof, authorizing

the commodity trading advisor to direct the commodity interest account of a client

or subscriber.

(4) All other written agreements, or copies thereof, entered into by the

commodity trading advisor with any client or subscriber.

(5) A list or other record of all commodity interest accounts of clients directed

by the commodity trading advisor and of all transactions effected therefor.

(6) Copies of each confirmation of a commodity interest transaction, each

purchase and sale statement and each monthly statement received from a futures

commission merchant.

(7) The original or a copy of each report, letter, circular, memorandum,

publication, writing, advertisement or other literature or advice (including the texts

of standardized oral presentations and of radio, television, seminar or similar mass

media presentations) distributed or caused to be distributed by the commodity

trading advisor to any existing or prospective client or subscriber, showing the

first date of distribution if not otherwise shown on the document.

(b) Concerning the commodity trading advisor:

(1) An itemized daily record of each commodity interest transaction of the

commodity trading advisor, showing the transaction date, quantity, commodity

interest, and, as applicable, price or premium, delivery month or expiration date,

whether a put or a call, strike price, underlying contract for future delivery or

underlying physical, the futures commission merchant carrying the account and

the introducing broker, if any, whether the commodity interest was purchased, sold,

exercised, or expired, and the gain or loss realized.

(2) Each confirmation of a commodity interest transaction, each purchase and

sale statement and each monthly statement furnished by a futures commission

merchant to (i) the commodity trading advisor relating to a personal account of
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the trading advisor, and (ii) each principal of the trading advisor relating to a personal

account of such principal.

 (3) Books and records of all other transactions in all other business dealings in

trading commodity interests and of all cash market transactions in which the com-

modity trading advisor and each principal thereof engages. Those books and records

must include, as applicable, books and records of the type specified in paragraphs

(a)(1) through (a)(7) of this section and in paragraphs (a)(1) through (a)(8) of §4.23.

§4.34 General disclosures required.

Except as otherwise provided herein, a Disclosure Document must include the

following information.

(a) Cautionary Statement.  The following Cautionary Statement must be

prominently displayed on the cover page of the Disclosure Document:

THE COMMODITY FUTURES TRADING COMMISSION HAS NOT PASSED UPON

THE MERITS OF PARTICIPATING IN THIS TRADING PROGRAM NOR HAS THE

COMMISSION PASSED ON THE ADEQUACY OR ACCURACY OF THIS DISCLOSURE

DOCUMENT.

(b) Risk Disclosure Statement.  (1) The following Risk Disclosure Statement

must be prominently displayed immediately following any disclosures required to

appear on the cover page of the Disclosure Document as provided by the Commis-

sion, by any applicable federal or state securities laws and regulations or by any

applicable laws of non- United States jurisdictions:

RISK DISCLOSURE STATEMENT

THE RISK OF LOSS IN TRADING COMMODITIES CAN BE SUBSTANTIAL. YOU

SHOULD THEREFORE CAREFULLY CONSIDER WHETHER SUCH TRADING IS

SUITABLE FOR YOU IN LIGHT OF YOUR FINANCIAL CONDITION. IN CONSIDER-

ING WHETHER TO TRADE OR TO AUTHORIZE SOMEONE ELSE TO TRADE FOR

YOU, YOU SHOULD BE AWARE OF THE FOLLOWING:

IF YOU PURCHASE A COMMODITY OPTION YOU MAY SUSTAIN A TOTAL LOSS

OF THE PREMIUM AND OF ALL TRANSACTION COSTS.

IF YOU PURCHASE OR SELL A COMMODITY FUTURE OR SELL A COMMODITY

OPTION YOU MAY SUSTAIN A TOTAL LOSS OF THE INITIAL MARGIN FUNDS AND

ANY ADDITIONAL FUNDS THAT YOU DEPOSIT WITH YOUR BROKER TO ESTAB-

LISH OR MAINTAIN YOUR POSITION. IF THE MARKET MOVES AGAINST YOUR

POSITION, YOU MAY BE CALLED UPON BY YOUR BROKER TO DEPOSIT A SUB-

STANTIAL AMOUNT OF ADDITIONAL MARGIN FUNDS, ON SHORT NOTICE, IN

ORDER TO MAINTAIN YOUR POSITION. IF YOU DO NOT PROVIDE THE RE-

QUESTED FUNDS WITHIN THE PRESCRIBED TIME, YOUR POSITION MAY BE

LIQUIDATED AT A LOSS, AND YOU WILL BE LIABLE FOR ANY RESULTING DEFICIT

IN YOUR ACCOUNT.

UNDER CERTAIN MARKET CONDITIONS, YOU MAY FIND IT DIFFICULT OR

IMPOSSIBLE TO LIQUIDATE A POSITION. THIS CAN OCCUR, FOR EXAMPLE, WHEN

THE MARKET MAKES A “LIMIT MOVE.”
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 THE PLACEMENT OF CONTINGENT ORDERS BY YOU OR YOUR TRADING

ADVISOR, SUCH AS A “STOP-LOSS” OR “STOP-LIMIT” ORDER, WILL NOT NECES-

SARILY LIMIT YOUR LOSSES TO THE INTENDED AMOUNTS, SINCE MARKET

CONDITIONS MAY MAKE IT IMPOSSIBLE TO EXECUTE SUCH ORDERS.

A “SPREAD” POSITION MAY NOT BE LESS RISKY THAN A SIMPLE “LONG” OR

“SHORT” POSITION.

THE HIGH DEGREE OF LEVERAGE THAT IS OFTEN OBTAINABLE IN

COMMODITY TRADING CAN WORK AGAINST YOU AS WELL AS FOR YOU. THE

USE OF LEVERAGE CAN LEAD TO LARGE LOSSES AS WELL AS GAINS.

IN SOME CASES, MANAGED COMMODITY ACCOUNTS ARE SUBJECT TO

SUBSTANTIAL CHARGES FOR MANAGEMENT AND ADVISORY FEES. IT MAY BE

NECESSARY FOR THOSE ACCOUNTS THAT ARE SUBJECT TO THESE CHARGES

TO MAKE SUBSTANTIAL TRADING PROFITS TO AVOID DEPLETION OR EX-

HAUSTION OF THEIR ASSETS. THIS DISCLOSURE DOCUMENT CONTAINS, AT

PAGE (insert page number), A COMPLETE DESCRIPTION OF EACH FEE TO BE

CHARGED TO YOUR ACCOUNT BY THE COMMODITY TRADING ADVISOR.

THIS BRIEF STATEMENT CANNOT DISCLOSE ALL THE RISKS AND OTHER

SIGNIFICANT ASPECTS OF THE COMMODITY MARKETS. YOU SHOULD THERE-

FORE CAREFULLY STUDY THIS DISCLOSURE DOCUMENT AND COMMODITY

TRADING BEFORE YOU TRADE, INCLUDING THE DESCRIPTION OF THE

PRINCIPAL RISK FACTORS OF THIS INVESTMENT, AT PAGE (insert page number).

(2) If the commodity trading advisor may trade foreign futures or options

contracts pursuant to the offered trading program, the Risk Disclosure Statement

must further state the following:

YOU SHOULD ALSO BE AWARE THAT THIS COMMODITY TRADING ADVI-

SOR MAY ENGAGE IN TRADING FOREIGN FUTURES OR OPTIONS CONTRACTS.

TRANSACTIONS ON MARKETS LOCATED OUTSIDE THE UNITED STATES,

INCLUDING MARKETS FORMALLY LINKED TO A UNITED STATES MARKET MAY

BE SUBJECT TO REGULATIONS WHICH OFFER DIFFERENT OR DIMINISHED

PROTECTION. FURTHER, UNITED STATES REGULATORY AUTHORITIES MAY BE

UNABLE TO COMPEL THE ENFORCEMENT OF THE RULES OF REGULATORY

AUTHORITIES OR MARKETS IN NON-UNITED STATES JURISDICTIONS WHERE

YOUR TRANSACTIONS MAY BE EFFECTED. BEFORE YOU TRADE YOU SHOULD

INQUIRE ABOUT ANY RULES RELEVANT TO YOUR PARTICULAR CONTEM-

PLATED TRANSACTIONS AND ASK THE FIRM WITH WHICH YOU INTEND TO

TRADE FOR DETAILS ABOUT THE TYPES OF REDRESS AVAILABLE IN BOTH

YOUR LOCAL AND OTHER RELEVANT JURISDICTIONS.

(3) If the commodity trading advisor is not also a registered futures commis-

sion merchant, the trading advisor must make the additional following statement

in the Risk Disclosure Statement, to be included as the last paragraph thereof:

THIS COMMODITY TRADING ADVISOR IS PROHIBITED BY LAW FROM

ACCEPTING FUNDS IN THE TRADING ADVISOR’S NAME FROM A CLIENT FOR

TRADING COMMODITY INTERESTS. YOU MUST PLACE ALL FUNDS FOR
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TRADING IN THIS TRADING PROGRAM DIRECTLY WITH A FUTURES COMMISSION

MERCHANT.

(c) Table of contents.  A table of contents showing, by subject matter, the location

of the disclosures made in the Disclosure Document, must appear immediately

following the Risk Disclosure Statement.

(d) Information required in the forepart of the Disclosure Document.  (1)

The name, address of the main business office, main business telephone number and

form of organization of the commodity trading advisor. If the mailing address of the

main business office is a post office box number or is not within the United States, its

territories or possessions, the trading advisor must state where its books and records

will be kept and made available for inspection; and

(2) The date when the commodity trading advisor first intends to use the

Disclosure Document.

(e) Persons to be identified.  The names of the following persons:

(1) Each principal of the trading advisor;

(2) The futures commission merchant with which the commodity trading advisor

will require the client to maintain its account or, if the client is free to choose the

futures commission merchant with which it will maintain its account, the trading

advisor must make a statement to that effect; and

(3) The introducing broker through which the commodity trading advisor will

require the client to introduce its account or, if the client is free to choose the intro-

ducing broker through which it will introduce its account, the trading advisor must

make a statement to that effect.

(f) Business background.  (1) The business background, for the five years

preceding the date of the Disclosure Document, of:

(i) The commodity trading advisor; and

(ii) Each principal of the trading advisor who participates in making trading or

operational decisions for the trading advisor or supervises persons so engaged.

(2) The trading advisor must include in the description of the business back-

ground of each person identified in Sec. 4.34(f)(1) the name and main business of

that person’s employers, business associations or business ventures and the nature of

the duties performed by such person for such employers or in connection with such

business associations or business ventures. The location in the Disclosure Document

of any required past performance disclosure for such person must be indicated.

(g) Principal risk factors.  A discussion of the principal risk factors of this

trading program. This discussion must include, without limitation, risks due to

volatility, leverage, liquidity, and counterparty creditworthiness, as applicable to the

trading program and the types of transactions and investment activity expected to

be engaged in pursuant to such program.

(h) Trading program.  A description of the trading program, which must include

the method chosen by the commodity trading advisor concerning how futures

commission merchants carrying accounts it manages shall treat offsetting positions
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pursuant to Sec. 1.46 of this chapter, if the method is other than to close out all

offsetting positions or to close out offsetting positions on other than a first-in, first-

out basis, and the types of commodity interests and other interests the commodity

trading advisor intends to trade, with a description of any restrictions or limitations

on such trading established by the trading advisor or otherwise.

(i) Fees.  A complete description of each fee which the commodity trading

advisor will charge the client.

(1) Wherever possible, the trading advisor must specify the dollar amount of

each such fee.

(2) Where any fee is determined by reference to a base amount including, but

not limited to, “net assets,” “gross profits,” “net profits” or “net gains,” the trading

advisor must explain how such base amount will be calculated.

(3) Where any fee is based on an increase in the value of the client’s commod-

ity interest account, the trading advisor must specify how that increase is calcu-

lated, the period of time during which the increase is calculated, the fee to be

charged at the end of that period and the value of the account at which payment of

the fee commences.

(j) Conflicts of interest.  (1) A full description of any actual or potential

conflicts of interest regarding any aspect of the trading program on the part of:

(i) The commodity trading advisor;

(ii) Any futures commission merchant with which the client will be required to

maintain its commodity interest account;

(iii) Any introducing broker through which the client will be required to

introduce its account to a futures commission merchant; and

(iv) Any principal of the foregoing.

(2) Any other material conflict involving any aspect of the offered trading

program.

(3) Included in the description of any such conflict must be any arrangement

whereby the trading advisor or any principal thereof may benefit, directly or

indirectly, from the maintenance of the client’s commodity interest account with a

futures commission merchant or the introduction of such account through an

introducing broker (such as payment for order flow or soft dollar arrangements).

(k) Litigation. (1) Subject to the provisions of Sec. 4.34(k)(2), any material

administrative, civil or criminal action, whether pending or concluded, within five

years preceding the date of the Document, against any of the following persons;

Provided, however, that a concluded action that resulted in an adjudication on the

merits in favor of such person need not be disclosed:

(i) The commodity trading advisor and any principal thereof:

(ii) Any futures commission merchant with which the client will be required to

maintain its commodity interest account; and
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(iii) Any introducing broker through which the client will be required to intro-

duce its account to the futures commission merchant.

(2) With respect to a futures commission merchant or an introducing broker, an

action will be considered material if:

(i) The action would be required to be disclosed in the notes to the futures

commission merchant’s or introducing broker’s financial statements prepared

pursuant to generally accepted accounting principles;

(ii) The action was brought by the Commission;  Provided, however, that a

concluded action that did not result in civil monetary penalties exceeding $50,000

need not be disclosed unless it involved allegations of fraud or other willful miscon-

duct; or

(iii) The action was brought by any other federal or state regulatory agency, a

non-United States regulatory agency or a self- regulatory organization and involved

allegations of fraud or other willful misconduct.

(l) Trading for own account. If the commodity trading advisor or any principal

thereof trades or intends to trade commodity interests for its own account, the

trading advisor must disclose whether clients will be permitted to inspect the records

of such person’s trading and any written policies related to such trading.

(m) Performance disclosures. Past performance must be disclosed as set forth in

Sec. 4.35.

(n) Supplemental information. If any information, other than that required by

Commission rules, the antifraud provisions of the Act, other federal or state laws and

regulations, any rules of a self-regulatory agency or laws of a non-United States

jurisdiction, is provided, such information:

(1) May not be misleading in content or presentation or inconsistent with the

required disclosures;

(2) Is subject to the antifraud provisions of the Act and Commission rules, and to

rules regarding the use of promotional material promulgated by a registered futures

association pursuant to section 17(j) of the Act; and

(3) Must be placed as follows, unless otherwise specified by Commission rules:

(i) Supplemental performance information (not including proprietary trading

results as defined in Sec. 4.35(a)(7), or hypothetical, extracted, pro forma or simulated

trading results) must be placed after all required performance information;

(ii) Supplemental non-performance information relating to a required disclosure

may be included with the related required disclosure; and

(iii) Other supplemental information may be included after all required disclo-

sures; Provided, however,  That any proprietary trading results as defined in Sec.

4.35(a)(7), and any hypothetical, extracted, pro forma or simulated trading results

included in the Disclosure Document must appear as the last disclosure therein

following all required and non-required disclosures.
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(o) Material information. Nothing set forth in Secs. 4.31, 4.34, 4.35 or Sec.

4.36 shall relieve a commodity trading advisor from any obligation under the Act

or the regulations thereunder, including the obligation to disclose all material

information to existing or prospective clients even if the information is not

specifically required by such sections.

§4.35 Performance disclosures.

(a) General principles—(1) Capsule performance information. Unless

otherwise specified, disclosure of the past performance of an account or trading

program required under this Sec. 4.35 must include the following information:

(i) The name of the commodity trading advisor or other person trading the

account and the name of the trading program;

(ii) The date on which the commodity trading advisor or other person trading

the account began trading client accounts and the date when client funds began

being traded pursuant to the trading program;

(iii) The number of accounts directed by the trading advisor or other person

trading the account pursuant to the trading program specified, as of the date of

the Disclosure Document;

(iv)(A) The total assets under the management of the trading advisor or other

person trading the account, as of the date of the Disclosure Document; and

(B) The total assets traded pursuant to the trading program specified, as of the

date of the Disclosure Document;

(v) The largest monthly draw-down for the account or trading program

specified during the most recent five calendar year and year-to-date expressed as a

percentage of client funds and indicating the month and year of the draw-down

(the capsule must include a definition of “draw- down” that is consistent with Sec.

4.10(k));

(vi) The worst peak-to-valley draw-down for the trading program specified

during the most recent five calendar year and year-to-date, expressed as a percent-

age of net asset value and indicating the months and year of the draw-down;

(vii) Subject to Sec. 4.35(a)(2) for the offered trading program, the annual and

year-to-date rate-of-return for the program specified for the five most recent

calendar years and year-to-date, computed on a compounded monthly basis;

Provided, however, That performance of the offered trading program must include

monthly rates of return for such period; and

(viii) In the case of the offered trading program:

(A) (1) The number of accounts traded pursuant to the offered trading

program that were closed during the period specified in Sec. 4.35(a)(5) with

positive net performance (profits) as of the date the account was closed; and

(2) A measure of the variability of returns for accounts that were both opened

and closed during the period specified in §4.35(a)(5) and closed with positive net

lifetime rates of return; and
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(B) (1)The number of accounts traded pursuant to the offered trading program

that were closed during the period specified in Sec. 4.35(a)(5) with negative net

performance (losses) as of the date the account was closed; and

(2) A measure of the variability of returns for accounts that were both opened

and closed during the period specified in §4.35(a)(5) and closed with negative net

lifetime rates of return.

(C)  The measure of variability required by §§4.35(a)(1)(viii)(A)(2) and (B)(2)

may be provided as a range of both positive and negative net lifetime returns, or by

any other form of disclosure that meets the objective of disclosure of the variability of

returns experienced by clients in the trading progam whose accounts were opened

and closed during the period specified in §4.35(a)(5).  The net lifetime rate of return

shall be calculated as the compounded product of the monthly rates of return for

each month the account is open.

(2) Additional requirements with respect to the offered trading program.

(i) The performance of the offered trading program must be identified as such and

separately presented first;

(ii) The rate of return of the offered trading program must be presented on a

monthly basis for the period specified in Sec. 4.35(a)(5), either in a numerical table or

in a bar graph;

(iii) A bar graph used to present monthly rates of return for the offered trading

program:

(A) Must show percentage rate of return on the vertical axis and one-month

increments on the horizontal axis;

(B) Must be scaled in such a way as to clearly show month-to-month differences

in rates of return; and

(C) Must separately display numerical percentage annual rates of return for the

period covered by the bar graph; and

(iv) The commodity trading advisor must make available to prospective and

existing clients upon request a table showing at least quarterly the information

required to be calculated pursuant to Sec. 4.35(a)(6).

(3) Composite presentation. (i) Unless such presentation would be misleading,

the performance of accounts traded pursuant to the same trading program may be

presented in composite form on a program-by- program basis, using the format set

forth in Sec. 4.35(a)(1).

(ii) Accounts that differ materially with respect to rates of return may not be

presented in the same composite.

(iii) The commodity trading advisor must discuss all material differences among

the accounts included in a composite.

(4) Current information.  All performance information presented in the

Disclosure Document must be current as of a date not more than three months

preceding the date of the Document.
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(5) Time period for required performance.  All required performance

information must be presented for the most recent five calendar years and year-to-

date or for the life of the trading program or account, if less than five years.

(6) Calculation of, and recordkeeping concerning, performance informa-

tion.  (i) All performance information presented in a Disclosure Document,

including performance information contained in any capsule and performance

information not specifically required by Commission rules, must be current as of a

date not more than three months preceding the date of the Document, and must

be supported by the following amounts, calculated on an accrual basis of account-

ing in accordance with generally accepted accounting principles, as specified

below or by a method otherwise approved by the Commission.

(A) The beginning net asset value for the period, which shall represent the

previous period’s ending net asset value;

(B) All additions, whether voluntary or involuntary, during the period;

(C) All withdrawals and redemptions, whether voluntary or involuntary, during

the period;

(D) The net performance for the period, which shall represent the change in

the net asset value net of additions, withdrawals, redemptions, fees and expenses;

(E) The ending net asset value for the period, which shall represent the

beginning net asset value plus or minus additions, withdrawals and redemptions,

and net performance; and

(F) The rate of return for the period, computed on a compounded monthly

basis, which shall be calculated by dividing the net performance by the beginning

net asset value.

(ii) All supporting documents necessary to substantiate the computation of

such amounts must be maintained in accordance with Sec. 1.31.

(7) Performance of partially-funded accounts. Notwithstanding the

foregoing, a commodity trading advisor will be deemed in compliance with this

§4.35(a) concerning the performance of partially-funded accounts if the commod-

ity trading advisor presents the performance of such accounts in a manner that is

balanced and is not in violation of the antifraud provisions of the Commodity

Exchange Act or the Commission’s regulations thereunder.

(8) Proprietary trading results. (i) Proprietary trading results shall not be

included in a Disclosure Document unless such performance is prominently

labeled as proprietary and is set forth separately after all disclosures in accordance

with Sec. 4.34(n), together with a discussion of any differences between such

performance and the performance of the offered trading program, including, but

not limited to, differences in costs, leverage and trading.

(ii) For the purposes of Sec. 4.34(n) and this Sec. 4.35(a), proprietary trading

results means the performance of any account in which fifty percent or more of

the beneficial interest is owned or controlled by:

(A) The commodity trading advisor or any of its principals;
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(B) An affiliate or family member of the commodity trading advisor; or

(C) Any person providing services to the account.

(9) Required legend.  Any past performance presentation, whether or not

required by Commission rules, must be preceded with the following statement,

prominently displayed:

PAST PERFORMANCE IS NOT NECESSARILY INDICATIVE OF FUTURE RESULTS.

(b) Performance to be disclosed. Except as provided in Sec. 4.35(a)(7), the

commodity trading advisor must disclose the actual performance of all accounts

directed by the commodity trading advisor and by each of its trading principals;

Provided, however, that if the trading advisor or its trading principals previously have

not directed any accounts, the trading advisor must prominently disclose this fact

with one of the following statements, as applicable:

(1) THIS TRADING ADVISOR PREVIOUSLY HAS NOT DIRECTED ANY ACCOUNTS;

or

(2) NONE OF THE TRADING PRINCIPALS OF THIS TRADING ADVISOR HAS

PREVIOUSLY DIRECTED ANY ACCOUNTS; or

(3) NEITHER THIS TRADING ADVISOR NOR ANY OF ITS TRADING PRINCIPALS

HAVE PREVIOUSLY DIRECTED ANY ACCOUNTS.  If the commodity trading advisor is

a sole proprietorship, reference to its trading principals need not be included in the

prescribed statement.

§4.36 Use, amendment and filing of Disclosure Document.

(a) Subject to paragraph (c) of this section, all information contained in the

Disclosure Document must be current as of the date of the Document; Provided,

however, that performance information must be current as of a date not more than

three months preceding the date of the Document.

(b) No commodity trading advisor may use a Disclosure Document dated more

than nine months prior to the date of its use.

(c)(1) If the commodity trading advisor knows or should know that the Disclo-

sure Document is materially inaccurate or incomplete in any respect, it must correct

that defect and must distribute the correction to:

(i) All existing clients in the trading program within 21 calendar days of the date

upon which the trading advisor first knows or has reason to know of the defect; and

(ii) Each previously solicited prospective client for the trading program prior to

entering into an agreement to direct or to guide such prospective client’s commodity

interest account pursuant to the program. The trading advisor may furnish the

correction by way of an amended Disclosure Document, a sticker on the Document,

or other similar means.

(2) The trading advisor may not use the Disclosure Document until such correc-

tion is made.

(d)(1) The commodity trading advisor must file with the National Futures

Association one copy of the Disclosure Document for trading program that it offers
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or that it intends to offer not less than 21 calendar days prior to the date the

trading advisor first intends to deliver the Document to a prospective client in the

trading program; and

(2) The commodity trading advisor must file with the National Futures

Association one copy of the subsequent amendments to the Disclosure Document

for each trading program that it offers or that it intends to offer within 21 calendar

days of the date upon which the trading advisor first knows or has reason to know

of the defect requiring the amendment.
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Subpart D - Advertising

§4.40 [Reserved]

§4.41 Advertising by commodity pool operators, commodity
trading advisors, and the principals thereof.

(a) No commodity pool operator, commodity trading advisor, or any

principal thereof, may advertise in a manner which:

(1) Employs any device, scheme or artifice to defraud any participant or

client or prospective participant or client; or

(2) Involves any transaction, practice or course of business which

operates as a fraud or deceit upon any participant or client or any prospec-

tive participant or client.

(b)(1) No person may present the performance of any simulated or

hypothetical commodity interest account, transaction in a commodity interest

or series of transactions in a commodity interest of a commodity pool

operator, commodity trading advisor, or any principal thereof, unless such

performance is accompanied by one of the following:

(i) The following statement: “Hypothetical or simulated performance

results have certain inherent limitations. Unlike an actual performance record,

simulated results do not represent actual trading. Also, since the trades have

not actually been executed, the results may have under- or over-compensated

for the impact, if any, of certain market factors, such as lack of liquidity.

Simulated trading programs in general are also subject to the fact that they

are designed with the benefit of hindsight. No representation is being made

that any account will or is likely to achieve profits or losses similar to those

shown;” or

(ii) A statement prescribed pursuant to rules promulgated by a registered

futures association pursuant to section 17(j) of the Act.

(2) If the presentation of such simulated or hypothetical performance is

other than oral, the prescribed statement must be prominently disclosed.

(c) The provisions of this section shall apply:

(1) To any publication, distribution or broadcast of any report, letter,

circular, memorandum, publication, writing, advertisement or other literature

or advice, including the texts of standardized oral presentations and of radio,

television, seminar or similar mass media presentations, and

(2) Regardless of whether the commodity pool operator or commodity

trading advisor is exempt from registration under the Act.
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Appendix A to Part 4

Guidance on the Application of Rule 4.13(a)(3) in the Fund-of-Funds
Context

The following provides guidance on the application of the trading limits of

Rule 4.13(a)(3)(ii) to commodity pool operators (CPOs) who operate “fund-of-

funds.” For the purpose of this Appendix A, it is presumed that the CPO can

comply with all of the other requirements of Rule 4.13(a)(3). It also is presumed

that where the investor fund CPO is relying on its own computations, the investor

fund is participating in each investee fund that trades commodity interests as a

passive investor, with limited liability (e.g., as a limited partner of a limited partner-

ship or a non-managing member of a limited liability company). Fund-of-funds

CPOs who seek to claim exemption from registration under Rule 4.13(a)(1),

(a)(2) or (a)(4) may do so without regard to the trading engaged in by an investee

fund, because none of the registration exemptions set forth in those rules concerns

limits on or levels of commodity interest trading. Persons whose fact situations do

not fit any of the scenarios below should contact Commission staff to discuss the

applicability of the registration exemption in Rule 4.13(a)(3) to their particular

situations.

1. Situation:  An investor fund CPO allocates the fund’s assets to one or more

investee funds, none of which meets the trading limits of Rule 4.13(a)(3) and each

of which is operated by a registered CPO. It does not allocate any of the investor

fund’s assets directly to commodity interest trading.

Application:  The investor fund CPO may claim relief under Rule 4.13(a)(3)

provided the investor fund itself meets the trading limits of Rule 4.13(a)(3).

2. Situation:   An investor fund CPO allocates the fund’s assets to one or more

investee funds, each having a CPO who is either: (1) itself claiming exemption from

CPO registration under Rule 4.13(a)(3); or (2) a registered CPO that is complying

with the trading restrictions of 4.13 (a)(3). It does not allocate any of the investor

fund’s assets directly to commodity interest trading.

Application:  The investor fund CPO fund may rely upon the representations

of the investee fund CPOs that they are complying with the trading limits of Rule

4.13(a)(3).

3. Situation.  An investor fund CPO allocates the fund’s assets to investee funds,

each of which operates under a percentage restriction on the amount of margin

or option premiums that may be used to establish its commodity interest positions

(whether pursuant to Rule 4.12(b), Rule 4.13 (a)(3)(i)(A) or otherwise), by, e.g.,

contractual agreement. It does not allocate any of the inestor fund’s assets directly

to commodity interest trading.

Application:  The CPO of the investor fund may multiply the percentage

restriction applicable to each investee fund by the percentage of the investor

fund’s allocation of assets to that investee fund to determine whether the CPO is

operating the investor fund in compliance with Rule 4.13(a)(3)(i)(A).

4. Situation:  An investor fund CPO allocates the fund’s assets to one or more

investee funds, and it has actual knowledge of the trading limits and commodity

interest positions of the investee funds, e.g., where the CPO or one or more
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affiliates of the CPO operate the investee funds. (For this purpose, an “affiliate” is a

person who controls, who is controlled by, or who is under common control with, the

CPO.) It does not allocate any of the investor fund’s assets directly to commodity

interest trading.

Application:  The investor fund CPO may aggregate commodity interest posi-

tions across investee funds to determine compliance with the trading restrictions of

Rule 4.13(a)(3). For this purpose, the aggregate assets of the investee funds would be

compared to the aggregate of their commodity interest positions (as to margin or as

to net notional value).  The investor fund CPO should use the results of this computa-

tion to determine its compliance with the trading limits of Rule 4.13(a)(3).

5. Situation:  An investor fund CPO allocates no more than 50 percent of the

fund’s assets to investee funds that trade commodity interests (without regard to the

level of commodity interest trading engaged in by those investee pools.) It does not

allocate any of the investor fund’s assets directly to commodity interest trading.

Application:  The investor fund CPO may claim relief under Rule 4.13(a)(3).

6. Situation:  An investor fund CPO allocates the fund’s assets to both investee

funds and direct trading of commodity interests.

Application:  The investor fund CPO must treat the amount of investor fund

assets committed to such direct trading as a separate pool for purposes of determin-

ing compliance with Rule 4.13(a)(3)(i), such that the commodity interest trading of

that pool must meet the criteria of Rule 4.13(a)(3)(i) independently of the portion of

investor fund assets allocated to investee funds.
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Appendix B to Part 4

Adjustments for Additions and Withdrawals in the Computation of
Rate of Return

This appendix provides guidance concerning alternate methods by which

commodity pool operators and commodity trading advisors may calculate the rate

of return information required by Rules 4.12(a)(7)(i)(F) and 4.35(a)(6)(i)(F).  The

methods described herein are illustrative of caalculation methods the Commission

has reviewed and determined may be appropriate to address potential material

distortions in the computation of rate of return due to additions and withdrawals

that occur during a performance reporting period.  A commodity pool operator

or commodity trading advisor may present to the Commission proposals regard-

ing any alternative method of addressing the effect of additions and withdrawals

on the rate of return computation, including documentation supporting the

rationale for use of that alternate method.

1. Compounded rate of return method

Rate of return for a period may be calculated by computing the net perfor-

mance divided by the beginning net asset value for each trading day in the period

and compounding each daily rate of return for the period. If daily comounding is

not practicable, the rate of return may be compounded on the basis of each sub-

period within which an addition or withdrawal occurs during a month. For

example:

Account Value Change in Value

Start of month $10,000 +10% ($,000 profit).

End of 1st acct. period   11,000 $4,000 addition.

Start of 2nd acct. period   15,000 -20% ($3,000 loss).

End of 2nd acct. period   12,000 $2,000 withdrawal

Start of 3rd acct. period   10,000 +25% ($2,500 profit).

End of month   12,500

Compounded ROR = [(1 + .1)(1 - .2)(1 + .25)& 1 = 10%.

2.  Time-weighted method

Time-weighting allows for adjustment to the denominator of the rate of

return calculation for additions and withdrawals, weighted for the amount of time

such funds were available during the period. Several methods exist for time-

weighting, all of which will have the same arithmetic result.  These methods include:

dividing the net performance by the average weighted account sizes for the

month; dividing the net performance by the arithmetic mean of the account sizes

for each trading day during the period; and taking the number of days funds were

available for trading divided by the total number of days in the period.
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Your attorney and accountant

Commodity Futures Trading Commission

Three Lafayette Centre

1155 21st Street, N.W.

Washington, D.C. 20581

(202) 418-5000

www.cftc.gov

Futures Industry Association

2001 Pennsylvania Avenue, N.W.

Suite 600

Washington, D.C. 20581

(202) 466-5460

www.fiafii.org

Managed Funds Association

2025 M Street, N.W.

Suite 800

Washington D.C. 20036-2422

(202) 367-1140

www.mfainfo.org

National Introducing Brokers Association

55 West Monroe Street

Suite 3330

Chicago, IL 60603

(312) 977-0598

www.theniba.com

National Futures Association

200 West Madison Street

Suite 1600

Chicago, IL 60606-3447

(312) 781-1410

www.nfa.futures.org

Sources of Additional Information
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